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LETTER OF TRANSMITTAL

May 1, 2007

The Honorable Timothy M. Kaine
Governor of Virginia

Dear Governor Kaine:

I am pleased to present to you the Report of the Attorney General for 2006.  
The work of the lawyers and staff of the Office of the Attorney General is such that 
the citizens of the Commonwealth may be proud of the accomplishments of its public 
servants. It is my honor to present some of the accomplishments of this Office during 
the past year.

2006 LEGISLATIVE ACCOMPLISHMENTS

During the 2006 Session of the General Assembly, the Office of the Attorney 
General worked to implement the legislative components of our “Safer and Stronger 
Virginia” agenda. This proactive agenda included legislation to implement tough new 
laws to combat sexual predators, gang members, drug dealers, and identity thieves.

Our principle legislative priority was to provide Virginia with the nation’s 
toughest laws against sexual predators. Specifically, the Office worked for approval 
of the recommendations of the Crime Commission’s Sex Offender Task Force as 
well as additional legislative initiatives to protect Virginia’s youth from dangerous 
sex offenders. The General Assembly overwhelmingly passed legislation to improve 
Virginia’s Sex Offender Registry, reform sentences for sex offenders, and strengthen 
Virginia’s process for commitment of sexually violent predators.

Included in this package was a requirement that sexually violent predators 
serve a minimum mandatory term of 25 years for certain violent offenses. To ensure that 
Virginia’s children are safe from these predators, this legislation sets forth additional 
offenses that require registration on the Sex Offender and Crimes Against Minors 
Registry, prohibits certain offenders from living within 500 feet of a school or day 
care center, and instructs school divisions to develop policies to provide information 
to parents regarding the availability of information on the Registry. In addition, this 
bill makes a second or subsequent conviction for failing to register a Class 6 felony 
and adds to the list of Registry offenses the use of a computer or computer network to 
engage a juvenile in a sex offense.

The Office also worked to pass legislation making it a crime intentionally to 
operate a website to facilitate payment for accessing child pornography over the Internet. 
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This legislation prohibits websites from charging people to view child pornography 
over the Internet and penalizes third-party billing companies that intentionally assist in 
processing such payments.

Also included in this package was legislation establishing the Office of 
Sexually Violent Predator Services within the Department of Mental Health, Mental 
Retardation and Substance Abuse Services, to administer provisions relating to the 
civil commitment of sexually violent predators. Additional legislation adds certain 
offenses to the list of crimes that qualify as sexual offenses and states that a person 
on conditional release will be subject to mandatory GPS monitoring. Legislation also 
authorizes the Department of Mental Health, Mental Retardation and Substance Abuse 
Services to contract with the Department of Corrections to provide services for the 
monitoring and supervision of civilly committed sexually violent predators who are on 
conditional release. The General Assembly also passed legislation making it unlawful 
for a person to operate a family day home if he knows that any of its employees or 
volunteers are convicted sex offenders.

The Office of the Attorney General also recommended and worked for 
passage of other public safety legislation to deal with issues such as drugs, identity 
theft, gangs and homeland security. To protect Virginia’s communities from the scourge 
of illegal drugs, the Office of the Attorney General recommended legislation to create 
a new “mini-kingpin” statute that imposes a 5-year mandatory minimum sentence 
and a fine of up to $1 million on mid-level drug dealers. This law also imposes a 
mandatory minimum 5-year sentence on anyone convicted of manufacturing, selling, 
or distributing any controlled substance for a third or subsequent time.

The General Assembly also passed legislation recommended by this Office  to 
increase the number of identity theft crimes that are prosecutable as a felony. Identity 
theft is a rapidly growing and devastating crime. Under the new law, any person who 
steals five or more identities in the same transaction can be prosecuted for a felony, 
regardless of financial loss. This covers the new criminal practice of “pharming.” 
Additional legislation requires that documents held by agencies of the Commonwealth 
that are no longer needed, primarily those containing personal information, are 
destroyed to prevent access by those wishing to perpetrate identity theft.

The Office of the Attorney General proposed a number of measures to help 
combat gangs in Virginia’s communities. Legislation passed by the General Assembly 
makes clear that judges have the ability to impose restrictions on gang members who 
are on probation with regard to association with other gang members. A second bill 
permits prosecutors to seek stiffer penalties for those who manufacture, reproduce, 
or use fake identification in the execution of certain crimes. Finally, the General 
Assembly passed legislation adding to the list of crimes that make someone eligible for 
prosecution under Virginia’s gang participation laws.
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To protect Virginia from natural and manmade disasters, this Office crafted  
legislation to codify the mission and outline the duties of the Office of Commonwealth 
Preparedness and the Secure Commonwealth Panel.

The Office of the Attorney General also proposed legislation to ease the burden 
placed on the Virginia judicial system by frivolous lawsuits filed by prisoners. This 
legislation curbs such lawsuits by giving judges discretion to issue subpoenas and to 
dismiss certain inmate lawsuits without hearings. Furthermore, the legislation gives the 
state access to relevant prisoner medical records kept by the Department of Corrections 
to determine whether injuries alleged by the prisoner actually were sustained.

DIVISIONS IN THE OFFICE OF THE ATTORNEY GENERAL
In 2006, my deputies and I recognized a need to reorganize the Divisions 

within this Office. The reorganization has created an efficient system to advance the 
Commonwealth’s mandates for this Office.

CIVIL DIVISION

The Civil Litigation Division defends the interests of the Commonwealth, her 
agencies, institutions, and officials in civil law suits. Such civil actions include tort, 
construction, employment, workers’ compensation, and civil rights claims, as well as 
constitutional challenges to statutes. In addition, the Division pursues civil enforcement 
actions pursuant to Virginia’s consumer protection and antitrust laws, represents the 
interests of the citizens of the Commonwealth with regard to the conduct of charities, 
and serves as Consumer Counsel in matters involving regulated utilities, including 
cases pending before the State Corporation Commission. Finally, the Division provides 
legal advice to the agencies and institutions of state government on risk management, 
employment, insurance, utilities, and construction issues.

Trial Section

The Trial Section defends lawsuits involving civil rights, contracts, torts, denial 
of due process, defamation, employment law, election law, Freedom of Information 
Act challenges, contested workers’ compensation claims, and constitutional challenges 
to state statutes. It also provides advice to state agencies and institutions threatened 
with litigation or concerned with limiting the risk of future litigation.

During 2006, the Section handled 548 new matters. The Section provided 
legal advice to State courts and judges, the Virginia State Bar, Board of Bar Examiners, 
State Board of Elections, Department of Human Resource Management, Human Rights 
Counsel, Advisory Council for the Commonwealth of Virginia Campaign, and the 
Office of Commonwealth Preparedness. The Section prosecutes unauthorized practice 
of law matters referred by the Virginia State Bar. The Section also represents the State 
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Bar in attorney disciplinary appeals before the Supreme Court of Virginia. Attorneys 
in the Trial Section made a presentation at the annual Virginia Bar Association 
employment law conference and provided training on employment law and Fair Labor 
Standards Act issues to the Virginia State Police and the Human Resource Leadership 
Conference. Section attorneys also assisted in presenting several tort liability seminars 
to employees of the Virginia Department of Transportation.

In Life Partners, Inc. v. Christie, the Trial Section successfully defended 
the constitutionality of Virginia’s Viatical Settlement Act in the United States District 
Court for the Eastern District of Virginia. The challenged statute regulates the purchase 
of life insurance benefits from Virginia’s terminally ill citizens. An appeal of that 
favorable ruling is currently pending before the Fourth Circuit Court of Appeals. In 
Miller v. Brown, the Section continues to defend a challenge to the constitutionality of 
§ 24.2-530, which allows any registered voter to vote in the primary election of any 
one party, irrespective of political affiliation. This case presently is on appeal to the 
Fourth Circuit.

Construction Litigation Section

The Construction Litigation Section is responsible for all construction 
litigation involving the Commonwealth. The Section provides advice to the Department 
of Transportation during the administration of hundreds of millions of dollars of road 
and bridge contracts each year by engaging in a process of complex problem solving 
to avoid claims and litigation. These efforts facilitate effective partnering between the 
Commonwealth and the road builders and enable more timely and efficient completion 
of road and bridge projects. In 2006 the Section opened 24 new cases involving claims 
totaling more than $54 million. Nine matters were fully resolved. The claims totaled in 
excess of $22.7 million and were resolved for less than $8.5 million.

The Section also provided extensive advice in the management of ongoing 
construction projects at various state colleges and universities during the year, 
including Virginia Military Institute, College of William and Mary, Norfolk State 
University, Virginia State University, Virginia Community College System, and others. 
It also provided advice to the Department of Conservation and Recreation, Department 
of Military Affairs, Department of Game and Inland Fisheries, and Department 
of General Services on construction-related matters. This advice has facilitated the 
effective construction of dormitories, dining areas, classrooms, campgrounds, office 
buildings, fish hatcheries, and other buildings, and has limited post-construction claims 
and litigation.

Antitrust and Consumer Litigation Section

The Antitrust and Consumer Litigation Section obtained several significant 
results in the antitrust, consumer protection and charitable oversight areas. Among 
these was the settlement of a multi-state antitrust case against Zurich American 
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Insurance Company related to its alleged participation in a widespread bid-rigging, 
price fixing and customer allocation scheme in the commercial insurance market. The 
settlement included affirmative requirements for Zurich to disclose the compensation 
it pays to commercial brokers and agents, and required Zurich to distribute at least 
$121.8 million in refunds to commercial policyholders, with an estimated $2.7 million 
directed to 126,517 policyholders in Virginia.

In the charitable oversight area, the Section entered into a settlement 
with Products at Work, LLC, f/k/a Grateful Disadvantaged Workers, a for-profit 
telemarketing company based in Norfolk. The settlement resolved allegations that the 
company violated the Virginia Solicitation of Contributions Act, Virginia Consumer 
Protection Act, and the Virginia Telephone Privacy Protection Act (our Do Not Call 
law), by soliciting sales of household goods using a charitable appeal and failing to 
disclose that neither the company nor its predecessor were tax-exempt organizations 
and that purchases were not tax-deductible. Among other provisions, the settlement 
provided for consumer restitution to 230 Virginians.

In addition, the Section entered into a multi-state settlement with Newport 
Creative Communications, a Massachusetts-based company that solicits donations for 
charitable organizations, relating to allegations that the company had issued misleading 
mailings that implied consumers were likely to win a sweepstakes or a monetary prize 
if they made a donation. The settlement required the company to pay $21,000 for 
use in Virginia’s future consumer protection efforts. The Section also participated in 
the review of two transactions involving the merger and/or restructuring of nonprofit 
hospitals. Finally, the Section saw the culmination of successful charitable oversight 
litigation with the transfer of more than $41.5 million to the Northern Virginia Health 
Foundation. These monies will be used to support programs to improve the health of 
the people in the service area of the former Jefferson Memorial Hospital, primarily the 
City of Alexandria, Arlington County, and Fairfax County.

The Section initiated three civil enforcement actions under the Virginia Post-
Disaster Anti-Price Gouging Act in response to dramatically increased gasoline prices 
in some areas following Hurricane Katrina. The three actions resulted in settlements 
that collectively provided for consumer restitution, payments of attorneys’ fees and 
costs, and contributions in lieu of civil penalties to the American Red Cross Hurricane 
Katrina Relief Fund. Virginia joined a multi-state settlement with Time Inc. related 
to its automatic renewal policies and billing practices. In addition to requiring clear 
disclosures to consumers of terms for automatic subscription renewals, the settlement 
also required refunds to eligible consumers, including approximately $179,000 in 
refunds to more than 4,000 Virginia consumers. It also provided a payment of $75,000 
to Virginia for use in future consumer protection efforts. Virginia also entered into a 
settlement with SONY BMG Music Entertainment relating to its release of 79 CD titles 
that contained Digital Rights Management software programs, allegations that the 
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company failed to disclose the existence of the software, and that those who listened 
to the CDs on their computers experienced security vulnerability problems. Finally, 
Virginia issued restitution checks to consumers who paid funds to American Savings 
Discount Club, a Portsmouth-based telemarketing business. The sum of $280,114.34 
was sent to 2,076 Virginians. The restitution resulted from settlement of a suit that 
alleged the company violated state and federal telemarketing laws in misleading 
consumers to believe they had been pre-approved for a loan.

Insurance and Utilities Regulatory Section

The Insurance and Utilities Regulatory Section serves as the Division of 
Consumer Counsel of the Office of the Attorney General. In that capacity it represents 
the interests of Virginia’s citizens as consumers of the services and products of 
insurance companies and regulated utilities such as natural gas, telecommunications, 
and electric companies. Doing so includes active participation in proceedings before 
the State Corporation Commission (SCC) and federal regulatory agencies, including 
the Federal Energy Regulatory Commission (FERC), as well as involvement in the 
legislative process as it may implicate consumer interests in the regulation of insurance 
companies and public utilities.

In 2006, the Section participated in three notable proceedings in which 
prior amendments to the statutes regulating electric utilities were applied for the first 
time by the SCC. In both the Appalachian Power environmental and reliability cost 
recovery proceeding and the Dominion Virginia Power proceeding seeking preliminary 
determination of issues related to the possible construction of a coal-fired power plant 
in Wise County, this Office took positions that attempted to protect ratepayers’ interests. 
In the third case, we represented the interests of customers of Delmarva Power & Light 
on the Eastern Shore in a controversial rate proceeding relating to a prior generation 
plant divestiture settlement agreement. We successfully argued for the disallowance of 
certain purchased power costs that would have been inconsistent with the agreement, 
which limited customers’ exposure to unregulated wholesale electricity market prices. 
This resulted in saving $9.5 million for consumers.

In a case of first impression, the Office of the Attorney General intervened 
and filed testimony in the SCC case considering a Virginia Natural Gas (VNG) 
application for a performance-based ratemaking (PBR) methodology. Ultimately, the 
Commission adopted in large part a stipulation proposed by this Office, VNG, and 
industrial customers, which resulted in stable non-gas base rates for five years for VNG 
customers, and committed the company to build a $60 million natural gas pipeline 
across the James River in Hampton Roads that will connect its two service territories 
to relieve capacity constraints and bring more affordable natural gas to all of VNG’s 
Virginia customers. The Section also participated in a PBR proceeding for Columbia 
Gas of Virginia in which a negotiated settlement will result in $4 million rate credits 
to customers and an earnings sharing mechanism will provide additional rate credits 
when earnings exceed a specified level.
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The Section also participates as a voting member of PJM Interconnection, LLC, 
a regional transmission organization which oversees the power grid and transmission 
of electricity in the mid-Atlantic region. In 2006, the Section participated in a variety 
of PJM stakeholder proceedings, voting on significant matters brought before the 
PJM members committee. Virginia and other customer representatives have joined to 
oppose a regional capacity market proposal that could have exposed consumers in 
the PJM region to billions of dollars in new costs annually. This recently resulted in a 
FERC settlement more favorable to ratepayers than PJM’s proposal. Significantly for 
Virginia, the settlement allows a “carve-out” to the market design for utilities that own 
sufficient generation resources.

The Section was also active in several telecommunications matters before the 
SCC. We continued participating in the investigation into Verizon telephone directory 
listing errors and omissions, filed comments supporting elements of a settlement 
between Verizon and SCC staff that provide monetary relief for affected consumers, 
and sought additional safeguards against future errors. We filed comments on proposed 
modifications to the rules governing when a customer’s telephone service may be 
disconnected, which underscored the importance of access to emergency assistance and 
supported allowing consumers every reasonable opportunity to avoid disconnection. The 
Section also intervened in a SCC proceeding under Verizon’s Alternative Regulatory 
Plan objecting to a company proposal that would allow telephone rate increases of 
approximately $15 million. The SCC ultimately dismissed the application resulting in 
no increase in charges.

HEALTH, EDUCATION AND SOCIAL SERVICES DIVISION

The attorneys in the Division of Health, Education and Social Services provide 
advice to the public colleges and universities of Virginia, to agencies charged with 
protecting the health of all Virginians, and to agencies  providing essential services 
for those least able to help themselves. The Division also protects the rights of tax-
paying Virginians by ensuring the proper use of state and federal funds in health and 
social services programs; provides advice on a regular basis to members of the General 
Assembly on issues of health, education, social services, child support, and mental 
health; and represents the children of Virginia by vigorously enforcing child support 
payments.

Education Section

The Education Section provides guidance that ensures quality education for 
students from kindergarten through college. For K-12, this guidance often directly 
impacts local schools in implementing the Standards of Learning and Standards of 
Quality, providing access to technology for disadvantaged students, maintaining 
discipline and safety on school grounds, complying with federal education programs, 
and improving school facilities. Virginia’s 14 colleges and 23 community colleges 
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are self-contained communities with the full range of legal needs: campus safety 
and security, admission and educational quality issues, personnel issues, contracts, 
procurement, and financing.

Education attorneys continued to provide direction in implementing the Virginia 
Higher Education Restructuring Act. The Act is designed to provide more flexibility to 
Virginia’s colleges and universities, reduce the cost of operation of government, and 
provide better educational opportunities for Virginians. In a related issue, the Section 
has a heightened role in advising state colleges and universities to increase oversight 
of affiliated private foundations and has guided institutions through complex capital 
campaigns. The relationship between institutions and foundations produces a host of 
legal issues regarding gift, estate, and tax matters. Proper management and oversight is 
critical. Finally, Section attorneys worked with the State Council for Higher Education, 
the State Police, and individual institutions to implement a new reporting system 
designed to protect university communities by identifying sexual offenders who apply 
for admission to Virginia colleges.

Health Services Section

Advice provided by the attorneys in this section affects the daily lives and 
health of thousands of Virginians. The Health Services Section provided extensive 
advice to the Virginia Department of Health (VDH) on emergency preparedness issues 
and participated in the Attorney General’s tabletop exercise on legal preparedness, the 
first ever conducted in the country, involving a potential pandemic flu event. Section 
attorneys also attended meetings of, and provided advice to, the VDH Pandemic Flu 
Advisory Group and the Antiviral Distribution Task Force. They provided training to 
circuit court judges and city and county attorneys on Virginia law related to isolation 
and quarantine in the event the Commonwealth should face a communicable disease 
of public health threat necessitating the quarantine or isolation of large numbers of 
individuals.

The Section represented the State Health Commissioner in high profile certi-
ficate of public need appeals regarding replacement of hospitals in Loudoun County 
in Loudoun Hospital Center v. Stroube and in Doctors’ Hospital of Williamsburg v. 
Stroube; the Section defended Virginia constitutional challenges to the legislation 
permitting the relocation of certain nursing home beds without compliance with the 
COPN process in The Laurels of Bon Air and The Laurels of Willow Oak v. Stroube; 
Forest Hill Convalescent Center v. Stroube; and Westport Health Care Center v. 
Stroube.

The Section continued to provided advice and guidance on contracts and 
confidentiality concerns to the Secretary of Health and Human Resources and the 
Department for the Aging on contract and confidentiality implementation issues 
related to the “No Wrong Door” initiative. This is an initiative being developed through 
contract with SeniorNavigator to provide a “one-stop” system for senior citizens and 
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their families to access and coordinate the receipt of services, especially as “baby-
boomers” approach retirement and swell the ranks of those needing both public and 
private services.

Several attorneys in the Section are assisting the Chief Justice’s Commission 
on Mental Health Law Reform studying the civil commitment process, access to 
services, children’s services, mental health services in Virginia’s jails and prisons, 
and issues related to empowerment of consumers. The Section continued to represent 
Central Virginia Training Center in the investigation launched by the Virginia Office 
for Protection and Advocacy challenging the constitutionality and conditions of care 
provided to its residents with severe and profound mental retardation. In addition, 
the Section also represented the Department of Mental Health, Mental Retardation 
and Substance Abuse Services’ Office of Licensing in the Whisper Ridge licensing 
revocation case involving allegations of sexual abuse and coordinated the Department’s 
investigation with the Charlottesville police. The Section continued to advise the 
expanding Virginia Center for Behavioral Rehabilitation on development of policies 
and procedures and legal issues posed by its sexually violent predator residents.

The Health Services Section also represented the Virginia Board of Medicine 
in several high profile cases in state and federal court, including Abofreka v. Board of 
Medicine, a case involving a physician’s attempted performance of abortions without 
appropriately determining the age of the fetus; Vuyyuru v. Hardy and Vuyyuru v. 
Board of Medicine, challenging the authority of the Department of Health Professions 
to conduct warrantless inspections of physicians’ offices; and Sahyouni v. Board of 
Medicine, a case seeking injunctive relief to prevent the Board of Medicine from 
conducting a hearing on the grounds that the physician’s Fifth Amendment right against 
self-incrimination would be violated.

Social Services Section

Attorneys in this Section undertake the complex responsibility of providing 
guidance regarding the myriad of issues related to Medicaid reimbursement and the 
protection of the children of Virginia through its Social Services Department.

The most significant action of this Section during the past year was in the 
matter of In re: Abraham Cherrix. The unique combination of facts made it a case 
of first impression in the Commonwealth. The issue presented–whether the parent’s 
endorsement of their mature child’s choice of medical treatment was within the scope 
of their parental authority and, as such, was not abuse or neglect–involved a tension 
between two paramount state interests. This Office submitted an amicus curiae brief 
pursuant to common law authority to provide advice on the law in a matter of public 
interest. The Cherrix court agreed with this Office that the fundamental constitutional 
right of parents to make decisions regarding their children may be infringed upon by 
the state for only the most compelling reasons.
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The Social Services Section provided counsel to the Department of Medical 
Assistance Services (DMAS) and the Department of Social Services (DSS) on a 
number of noteworthy matters this past year, including changes arising from the Deficit 
Reduction Act (DRA). Federal legislation and oversight has a significant impact on 
these two agencies, particularly the Medicaid program administered by DMAS and 
the Temporary Assistance for Needy Families program administered by DSS. The 
DRA was passed by Congress in part to reduce Medicaid spending and to improve the 
welfare-to-work programs by increasing the number of assistance recipients who must 
participate in work programs.

This Section successfully defended a number of founded dispositions of child 
abuse throughout the Commonwealth and further ensured the safety of children in our 
defense of several licensure revocations by DSS of substandard childcare facilities. 
Attorneys in this Section provided defense and advice on a number of Medicaid provider 
reimbursement issues and saved the expenditure of millions of public dollars. Our 
attorneys were instrumental in cases where struggling nursing homes were attempting 
to stay open and regain compliance under federal and state long term care standards. 
The Section provided certification of a number of regulatory packages, including an 
overhaul of the DSS licensure and standards of assisted living facilities.

Child Support Enforcement Section

The Child Support Enforcement Section continues to lead the nation in its 
efficient and vigorous prosecution of child support cases. This past year the Section 
handled more than 120,000 cases with collections in excess of $11 million, and 
with “jail time” cases resulting in 781,273 days in jail. This outstanding record was 
recognized by the National Child Support Enforcement Association in awarding the 
2006 Outstanding Program Award to Virginia.

The Section’s Senior Assistant Attorney General provided guidance to a federal 
task force working on future strategies for how child support services are delivered in 
the nation. Primary topics addressed during the meeting were arrearage management 
and completion of a best practices paper on how better to manage incarcerated parent 
cases.

SEXUALLY VIOLENT PREDATOR, TOBACCO,                                  
 ALCOHOL AND GAMING DIVISION

The Sexually Violent Predator, Tobacco, Alcohol, and Gaming Division is 
responsible for providing comprehensive legal services to all gaming agencies, including 
the Virginia Lottery, the Racing Commission, and the Department of Charitable 
Gaming; the Workers’ Compensation Commission; the agencies funded by the proceeds 
from the Tobacco Master Settlement Agreement, the Tobacco Indemnification and 
Community Revitalization Commission, and the Tobacco Settlement Foundation; 
the Department of Alcoholic Beverage Control; the Commonwealth Health Research 
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Board; and the Virginia Birth-Related Neurological Injury Program. The Division also 
represents the Commonwealth in the civil commitment of sexually violent predators. 
The Division enforces and supports the Master Settlement Agreement and related 
statutory requirements. Although the subject matter covered by the Division is broad, 
the tasks are connected by common bonds. In virtually all cases, the work of the 
Division involves either assisting agencies or administering programs that produce 
substantial revenues for the Commonwealth or handling matters and advising clients 
on matters of substantial public interest or both.

Representation provided by the Section included extensive assistance to the 
Racing Commission regarding regulation of account wagering; appellant litigation on 
behalf of the Workers’ Compensation Commission; working with other state lotteries 
as additional states jointed multi-state jackpot lottery games; ensuring commitment 
and treatment of dangerous sexual predators; and continuously managing and litigating 
issues related to the tobacco Master Settlement Agreement.

Civil Commitment of Sexually Violent Predators Section

The Civil Commitment of Sexually Violent Predators Act was funded in 
Spring of 2003, and the Section has reviewed 149 cases since that date. During 2006, 
the Section filed 37 petitions for civil commitment. Cases concluded this year resulted 
in 15 persons being declared “sexually violent predators” and civilly committed.

The sexually violent predators that are civilly committed under the Act are 
entitled to an annual review hearing for the first five years and biannually thereafter. In 
2006, attorneys in the Section represented the Commonwealth at 21 annual hearings. 
At each hearing, the court concluded that the person is a sexually violent predator.

Thirty-three petitions for appeal have been filed in civil commitment cases. 
Four of the appeals were filed by the Office, and the remaining 15 appeals were filed 
by sexually violent predators who were civilly committed.

Virginia Birth-Related Neurological Injury Compensation Representation

The Division handled nine new petitions and concluded three cases previously 
filed for benefits under the Virginia Birth-Related Neurological Injury Compensation 
Act. Of those cases, the Birth Injury Program accepted three petitions for benefits 
without a hearing. One petition was dismissed by the Commission and one petition 
was withdrawn. There were four new petitions and one refilled petition still pending at 
the end of year.

Two benefits appeals pending before deputy commissioners were concluded 
by agreed order. Two benefits appeals were still pending before deputy commissioners 
at the end of the year. Three cases were concluded before the Court of Appeals. Two 
fee petitions were adjudicated before the full Commission. Four fee petitions were still 
pending at the end of the year. Two petitions for review were still pending before the 
full Commission at the end of the year.

The Division provided general counsel assistance to the Program that involved 
legal advice, legal research, monthly meetings, advice and research on property issues, 
and outside correspondence on behalf of the Program.
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Tobacco

The Tobacco Section continued to administer and enforce the Master 
Settlement Agreement, the landmark settlement that the Commonwealth and other 
states entered into with leading tobacco product manufacturers in November 1998. In 
April, the Commonwealth received approximately $129 million in payments from the 
participating manufacturers. In addition, the Section diligently continued to enforce 
the sections that apply to nonparticipating manufacturers and filed thirty-one lawsuits 
alleging violations of the Virginia Tobacco Escrow Statute. The Section reached 
settlements with numerous other companies. The Tobacco Section obtained judgments 
in sixteen cases totaling $14,747,035.19 in penalties and escrow obligations, three 
cases were resolved without further litigation, and four remain pending. The Section 
continued to maintain the Virginia Tobacco Directory, which lists tobacco product 
manufacturers that have been certified as compliant with Virginia law, together with 
their brand families. During the past year, the Section certified 69 tobacco product 
manufacturers and 365 brand families for listing on the Virginia Tobacco Directory. 
Finally, the Tobacco Section continued to monitor the administration of the National 
Tobacco Growers Settlement Trust (Phase II Agreement), and to provide legal 
advice and representation to the Virginia Tobacco Indemnification and Community 
Revitalization Commission.

Alcohol Beverage Control

The Section represented the ABC Board in 21 cases. Additionally, we 
monitored three appeals, provided agency advice on a variety of topics, and responded 
to citizen inquiries. The Section assisted our Solicitor General in defending the 
Commonwealth in Brooks v. Vassar, a Fourth Circuit Court of Appeals case which was 
a commerce clause challenge of the in-state winery exception in Virginia.

Gaming

The Section handled several matters of significance for its gaming agencies 
clients. Counsel assisted in the procurement of a comprehensive on-line game system 
for the Lottery and represented that agency in major litigation involving accessibility 
of lottery retailers to persons with disabilities. STAG attorneys also worked with the 
Racing Commission to craft legislation to address deficiencies in the regulatory scheme 
for entities offering advance deposit wagering services.

PUBLIC SAFETY AND ENFORCEMENT DIVISION

The Public Safety and Enforcement Division is composed of the Correctional 
Litigation, Criminal Litigation, Health Professions and Professional Integrity, and 
Special Prosecutions Sections. The attorneys, investigators, analysts, and other 
personnel working in this Division handle criminal appeals and cases concerning 
prisoners, health professions, gangs, money laundering, fraud, and other public safety 
issues. The Division also provides counsel for all state agencies within the Public 
Safety Secretariat and for the Office of Commonwealth Preparedness.
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Correctional Litigation Section

The Correctional Litigation Section provides day-to-day advice and 
representation in litigation to its client agencies–Department of Corrections, Department 
of Juvenile Justice, Parole Board, and Department of Correctional Education–and their 
citizen policy-making boards. The Section also represents the Secretary of Public Safety, 
the Governor on extradition matters, Commonwealth’s Attorneys on detained matters, 
and Correctional Enterprises. During 2006, the Section handled 244 Section 1983 
cases, 17 employee grievances, 234 habeas corpus cases, 616 mandamus petitions, 42 
inmate tort claims, 10 warrants in debt, 309 advice matters, 13 trials, and 28 hearings.

The Correctional Litigation Section successfully defended five challenges to 
the lethal injection process in Virginia. In Walker v. Johnson, Walker, a death sentenced 
inmate, challenged all aspects of the lethal injection process through a civil rights 
action brought under § 1983. Walker, who brought his suit while his challenges to his 
conviction were still being litigated, was allowed to conduct full factual and expert 
discovery about the history of lethal injection in Virginia including how the process 
originated; the manner in which Virginia has carried out each of its 65 lethal injections; 
the changes in the process; selection and training of the personnel involved; equipment 
used; and safeguards in the system. The district court, after hearing argument, affirmed 
Virginia’s method of conducting lethal injections, finding that under Virginia’s protocol 
the inmate is rendered unconscious before he is executed, and that Virginia has “gone 
to great lengths to identify and minimize the risk of error in the protocol.” Similar 
challenges were rejected in other cases.

The Section handled several significant cases in the United States Court of 
Appeals for the Fourth Circuit. In Lovelace v. Lee, the Fourth Circuit reviewed the 
district court’s dismissal of a prisoner claim that he was entitled to damages and 
injunctive relief as a result of his removal from the Muslim Ramadan celebration. The 
panel majority held that the prisoner’s claim for damages was limited to the correctional 
officer who may have acted with bad intent in acting to get the prisoner removed, but 
further opined injunctive relief might be necessary to prevent future incorrect removals. 
This Office filed a Petition for Rehearing En Banc, citing the arguments made in a 
dissent. Another Fourth Circuit case concerned whether the Prison Litigation Reform 
Act mandated dismissal of an entire complaint if the prisoner included any claims for 
which he had not exhausted available prison administrative remedies. The court opted 
to delay its decision until resolution of the same question in a case pending before the 
United States Supreme Court.

Health Care Fraud and Professional Integrity Section

The Health Care Fraud & Professional Integrity Section is comprised of two 
units: the Medicaid Fraud Control Unit and the Health Professions & Fair Housing 
Unit. These units handle criminal investigation and prosecution of fraud against the 
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Commonwealth by Medicaid providers, civil investigations and litigation under the 
Virginia Fraud Against Taxpayers Act, violations of Virginia’s fair housing laws, and 
administrative prosecution of licenses of the Department of Health Professions.

Medicaid Fraud Control Unit

The Medicaid Fraud Control Unit (MFCU) had a record-breaking year 
investigating and prosecuting many major fraud cases throughout Virginia. MFCU’s 
criminal and civil investigations led to the convictions of 12 health care providers and 
a criminal and civil recovery of more than $22 million for the Virginia Medicaid and 
Medicare programs. This recovery far exceeds the recovery forecast by the Unit to the 
General Assembly when it established the Unit’s 2006 budget.

One significant joint investigation involved MFCU, the FBI, and the 
United States Attorney’s Office for the Eastern District of Virginia. A healthcare 
service provider fraudulently billed the Virginia Medicaid program for psychosocial 
rehabilitation services to Medicaid recipients. The owner of the company pled guilty 
to one count of health care fraud and was sentenced to 151 months in prison and was 
ordered to reimburse the Virginia Medicaid program $2.6 million. This was the largest 
criminal restitution ever ordered in a Virginia Medicaid case.

MFCU continues to participate in the cooperative effort between federal/
state authorities to protect the Medicaid/Medicare programs from fraud committed 
by healthcare providers conducting business across the United States. The MFCUs 
of all affected states are notified about ongoing investigations when the Department 
of Justice (DOJ) contacts the National Association of Medicaid Fraud Control Units 
(NAMFCU) and requests the assistance of state MFCUs. In conjunction wtih DOJ, a 
NAMFCU settlement team negotiates the best settlement possible with damages and 
penalties to cover state Medicaid losses. MFCU participated with NAMFCU on five 
such settlements last year and recovered more than $9 million for the Virginia Medicaid 
program. Since the creation of the newly formed Civil Squad, two attorneys have been 
assigned to seven NAMFCU global settlement teams.

MFCU continued to work with the Offices of the United States Attorney for 
the Eastern and Western Districts of Virginia in the Affirmative Civil Enforcement 
(ACE) program, pursuing providers through the federal False Claims Act. Since its 
inception, the ACE program has resulted in the recovery of millions of dollars for the 
Virginia Medicaid Program. Over the past several years, ACE program attorneys and 
the MFCU have focused their efforts on the investigation of nursing homes that fail 
to provide quality care for residents. The ACE program provides for the structuring of 
agreements whereby a provider allocates money to a special fund that would otherwise 
constitute fines paid to the government with assurances that the money will be used for 
programs, equipment, and personnel directed toward the improvement of patient care. 
The initial agreement is followed by a second agreement to ensure future compliance 
through the implementation of a federal monitoring program.
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MFCU’s Civil Investigation Squad handles Virginia Fraud Against Taxpayers 
Act and federal qui tam cases involving allegations of fraud in the Virginia Medicaid 
program and ACE program activities. This Squad has recovered more than $18 million 
from health care providers who fraudulently billed the Virginia Medicaid program and 
the federal government’s Medicare program.

Health Professions Unit/Fair Housing Unit

The Health Professions Unit (HPU) primarily prosecutes cases before the 
various health regulatory boards under the Department of Health Professions, including 
the Boards of Medicine, Nursing, Pharmacy, and Dentistry. HPU provides a focused 
and effective administrative prosecution of cases involving violations of health care-
related licensing laws and regulations. The Fair Housing Unit (FHU) represents the 
Virginia Fair Housing Office before the Virginia Real Estate Board and Fair Housing 
Board. In this capacity, FHU reviews investigative files and prepares consultation 
opinions to the Boards, and where a Board determines that housing discrimination has 
occurred, FHU litigates the civil lawsuits and appeals.

HPU successfully prosecuted numerous formal administrative hearings, 
including one against a gastroenterologist who failed to act within the requisite standard 
of care in his selection of patients. The physician also demonstrated a pattern of faulty 
clinical judgment in his selection of patients for diagnostic and therapeutic ERCPs 
(endoscopic retrograde cholangiopancreatography), a dangerous and risky surgical 
procedure used to identify stones or tumors. The Virginia Board of Medicine revoked 
his medical license after a six-day formal hearing.

An Arlington practitioner’s license was indefinitely suspended by the Virginia 
Board of Medicine for his inappropriate selection of surgical candidates resulting 
in patient deaths. The doctor performed transurethral resections of the prostate in 
candidates with limited symptoms and high likelihood of severe complications without 
informing the patients or their families of the risks of mortality and without attempting 
conservative alternative treatment options.

In a case against a Northern Virginia dentist for unprofessional conduct likely 
to defraud or deceive patients and various record-keeping violations, the Virginia Board 
of Dentistry imposed a reprimand, continuing education requirements, and further 
inspections of the licensee’s practice. Additionally, HPU successfully intervened in a 
civil defamation suit to protect the confidentiality of information developed during the 
investigation.

A Northern Virginia physician was prosecuted for failing to perform the 
proper diagnostic testing to ascertain the gestational age of a fetus prior to performing a 
termination procedure on the patient in his office. The 24-week fetus was later delivered 
in a hospital, but failed to survive. Initially, the physician’s license was summarily 
suspended by the Virginia Board of Medicine. Following a formal hearing, the Board 
indefinitely suspended the physician’s license for not less than eighteen months.
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HPU also successfully advocated for the Virginia Board of Medicine to 
order the indefinite suspension of a psychiatrist’s license for a minimum of 18 months 
because the psychiatrist engaged in a sexual relationship with one of his patients. In a 
separate civil action, a Fairfax County jury awarded the patient $400,000 in damages.

In the fair housing arena, FHU provided numerous consultations and several 
informal opinions while working closely with the Virginia Fair Housing Office. The 
FHU prepared 20 official consultation opinions to the Fair Housing and Real Estate 
Boards. FHU also led settlement efforts in five cases resulting in a total recovery of 
$66,250 for fair housing complainants, as well as a tentative settlement in another case 
in the amount of $5,000. There currently are three cases in litigation, one on behalf 
of a complainant who alleges sexual harassment and another on behalf of a family 
whose lease was not renewed after they took in an African-American foster child. 
Finally, FHU successfully defended a federal lawsuit brought against the Fair Housing 
Administrator and an investigator by a disgruntled complainant, achieving a dismissal 
of the federal lawsuit for failure to state a claim after answering numerous vexatious 
motions by the plaintiff.

Criminal Litigation Section

The Criminal Litigation Section handles post-conviction litigation filed by 
state prisoners attacking their convictions, including criminal appeals, state and federal 
habeas corpus proceedings, petitions for writs of innocence, and other extraordinary 
writs. The Section’s Capital Unit defends against appellate and collateral challenges to 
all capital sentence cases. In addition, Section lawyers review wiretap applications and 
provide informal assistance to prosecutors statewide. Finally, the Section represents 
the Capitol Police, state magistrates, and the Commonwealth’s Attorneys’ Services 
Council.

The Section defended against 1,105 petitions for writs of habeas corpus and 
represented the Commonwealth in 435 appeals in state and federal courts. In addition, 
the Section received 42 actual innocence writ petitions.

Among the Section’s cases with significant impact were appeals decided by 
the Supreme Court of Virginia. The cases included those where the court: (1) held a 
trial judge cannot compel a child victim of sexual assault to submit to examination by 
a defense expert; (2) upheld a judge’s ruling granting the Commonwealth’s pretrial 
motion to exclude the defendant’s proffered insanity defense to a murder charge where 
that evidence did not establish a prima facie case of insanity; (3) affirmed felony 
convictions for computer fraud and embezzlement, finding the testimony of corporate 
officers regarding the fair market value of the misappropriated items sufficient to 
establish the threshold for the felony offenses; and (4) made clear that a defendant does 
not suffer a double jeopardy violation upon his conviction for one offense only, i.e., in 
light of the defendant’s acquittal on a robbery charge he could not attack his abduction 
conviction as being inherent in the robbery.
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The Criminal Litigation Section also received numerous decisions from the 
Court of Appeals of Virginia. For example, the court held that :(1) the permissible unit 
of prosecution for possession of child pornography corresponds to the individual item 
of sexually explicit visual material; (2) a defendant, who had been convicted of five 
charges of computer solicitation for sex with a minor, was required to register as a 
sex offender even though the person he had solicited was an undercover police officer 
posing as a thirteen-year-old girl; (3) a person who initiates and participates in an illegal 
drag race, while intoxicated, can be convicted of manslaughter of coparticipants, even 
where his vehicle does not come in contact with the victims’ car; and (4) the criminal 
habitual offender statute prohibits a habitual offender from operating a moped. The 
court affirmed convictions for (1) child neglect, finding that the defendant, a licensed 
child care provider, had willfully failed to supervise the care of a baby in her home, 
which resulted in injury to the child, and (2) for involuntary manslaughter where a 
truck driver, having failed to slow for construction congestion on Interstate 95, ran 
over and crushed the vehicle of another motorist, killing her. In addition, the Court 
of Appeals dismissed two petitions for Writ of Actual Innocence that were based 
upon nonbiological evidence. Both cases concerned recantations by witnesses who 
had testified for the Commonwealth at trial. Before dismissing the petitions, the court 
ordered the respective circuit courts to hold hearings to determine the credibility of 
the recanting witnesses. The cases are now pending on appeal in the Supreme Court 
of Virginia.

The Criminal Litigation Section’s Capital Unit defended on appeal and 
collateral attack the convictions of persons sentenced to death under Virginia law. Four 
executions were carried out in 2006 and one new death penalty appeal was received. 
Of the many capital cases handled by the Unit, four were of particular significance. In 
Walton v. Director, the United States Court of Appeals for the Fourth Circuit granted 
the Capital Unit’s petition for rehearing en banc and reversed the panel decision which 
had found that the inmate was incompetent to be executed. The Supreme Court of the 
United States denied Walton’s petition for certiorari and request for a stay of execution. 
In Powell v. Warden, the Supreme Court of Virginia agreed on rehearing that a mistake 
in the inmate’s criminal record which had been shown to the jury did not prejudice his 
case such that habeas corpus relief should be granted. In Schmitt v. Warden, the Fourth 
Circuit adopted our argument that the findings by the district court that the prosecution 
committed evidentiary violations did not prejudice the trial such that the death sentence 
should be vacated; the inmate’s subsequent motion to obtain a stay of his execution 
in the Supreme Court was denied. Finally, in Lenz v. Washington, the Fourth Circuit 
rejected a death row prisoner’s claim that the jury in the sentencing phase of the case 
had improperly relied on the Bible to reach the sentence of death, and the Supreme 
Court denied his request for a stay of execution.
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Special Prosecutions Section

The Special Prosecutions Section is comprised of the Organized Crime Unit 
and the Financial Crime Intelligence Center. The responsibilities of the Section can be 
roughly divided into three categories: (1) criminal prosecutions; (2) representation of 
public safety agencies; and (3) public safety initiatives of the Attorney General.

The Section serves as legal counsel to the Department of State Police, 
Department of Criminal Justice Services, Department of Forensic Science, Department 
of Military Affairs, Department of Emergency Management, Department of Fire 
Programs, Department of Environmental Quality–Waste Division, Department of 
Alcoholic Beverage Control–Enforcement Division, and Office of Commonwealth 
Preparedness. Services provided include legal guidance and interpretation, regulatory 
and legislative review, and representation in federal, state, and administrative courts.

On behalf of these agencies, the Section filed and argued approximately 70 
motions in state and federal court. Many of these motions were to quash discovery 
requests served upon the Department of State Police for investigation materials. The 
Section also provides representation to the Department of State Police in civil actions 
brought by sex offenders contesting their inclusion in the registry.

A notable administrative proceeding on behalf of the Department of Criminal 
Justice Services pertained to the removal of a license from a bail bondsman accused of 
exchanging sex for bonds. This matter, which is still ongoing, involved extensive witness 
tampering and intimidation. Another accomplishment was this Office’s coordination 
with the Department of Emergency Management and Office of Commonwealth 
Preparedness on an emergency legal exercise.

The Section’s representation of the Enforcement Division of the Department 
of Alcoholic Beverage Control involves the prosecution of administrative proceedings 
in which the Department seeks to sanction a licensee. In 2006, the Section provided 
representation in approximately ten such cases, seven of which resulted in a sanction 
against the licensee.

The Section has continued its involvement in gang prevention, intervention, 
and suppression. Attorneys from the Section frequently are requested to speak 
at conferences and community awareness meetings about gangs, signs of gang 
membership, and ways a community can confront the spread of gangs. The Section also 
provided numerous training courses for law enforcement and prosecutors on gangs and 
Virginia’s gang statutes. The Section provided a lecture on Virginia’s gang statutes at 
each of the four training events conducted by the Commonwealth’s Attorney’s Services 
Council. Additionally, the Crime Analyst conducted several lectures on the use of the 
Internet by gangs.

Organized Crime Unit — Prosecutions

The Unit initiates and conducts prosecutions involving the theft of state property 
and environmental crimes. Pursuant to § 52-8.3, the State Police may not conduct a 
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criminal investigation of an elected official except upon the request of the Attorney 
General, Governor, or a grand jury. The Unit authorized 18 such investigations.

Unit prosecutors also are assigned as special prosecutors. The Unit was 
involved in the investigations of 14 such cases, 7 of which resulted in prosecutions 
or are currently being prosecuted or investigated. One notable case concerned the 
investigation, involving the use of a special grand jury, and prosecution of an Alleghany 
County Sheriff’s Captain who was convicted of embezzling funds from a regional 
drug task force. Other cases included the theft of computers from a state agency, 
governmental fraud, the theft of funds from a state agency, and tax violations.

The Unit has two prosecutors assigned to a regional identity theft task force. 
These prosecutors obtained convictions against 15 individuals for crimes relating to 
identity theft. Cases against 16 additional individuals were opened and are pending.

An attorney in this Section is assigned to the Richmond Office of the United 
States Attorney and works as a Special Assistant United States Attorney on three types 
of cases: (1) Exile cases adopted from the City of Richmond; (2) cases developed 
through his role as a member of a Violent Crime Impact Team (“VCIT”) in the 
Fairfield/Creighton area of Richmond; and (3) large-scale drug conspiracy cases from 
Prince Edward County investigated by the DEA task force working with the Farmville 
Police Department. Out of these cases, 53 defendants were prosecuted, of which 51 
were convicted and incarcerated. Of the two defendants not convicted, one was sent 
to a diversion program and the other was referred to state court for prosecution. Of the 
21 defendants prosecuted as a result of the VCIT actions, sentences ranged from 12 to 
204 months in prison.

One significant Exile case was that of Sean Black, convicted by a jury on 
May 5, 2006, of possession with the intent to distribute heroin and possession of a 
firearm by a convicted felon. Richmond police officers encountered Black while on 
patrol in as area known as a “hot-spot” for drug activity and violent crime. Black was 
found to have a pistol and 19 “hits” of heroin in the pocket. His prior criminal record 
included convictions for manslaughter, maiming, and felony drug possession. He was 
sentenced to the statutory maximum punishment, 360 months in prison.

The Unit also assisted in an investigation involving a Portsmouth police officer 
and his nephew, a drug dealer. The police officer was the commander of the department’s 
drug unit SWAT team and is alleged to have disseminated sensitive law enforcement 
information to his nephew that aided in the nephew’s distribution of narcotics. Through 
careful coordination between this Office, Portsmouth Commonwealth’s Attorney’s 
Office, Portsmouth Police Department, and Virginia State Police, both suspects were 
arrested without incident after a Criminal Information was filed in circuit court. The 
defendants have been indicted by a grand jury and are awaiting trial.

The Unit’s role in the investigation and prosecution of violent gang members 
in the Shenandoah Valley got off to a successful start in 2006. The newly formed 
multi-jurisdictional grand jury, headed by the Assistant Attorney General working in 
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Harrisonburg, commenced its functions in May. Eleven sessions of the grand jury were 
held in 2006 with a total of 53 witnesses called. The grand jury issued 50 indictments 
against gang members. An additional 31 indictments were issued by a federal grand jury 
with the assistance of the Unit. Notably, in “Operation Vampire,” 31 state indictments 
and 31 federal indictments were brought against 32 members of the Nine-Trey Bloods 
operating out of the Staunton area. Charges include gang participation, firearms 
violations, and drug distribution. It is anticipated that most of the defendants will plead 
guilty. Another gang member indicted by the grand jury will serve two years in prison 
for gang participation in connection with gang graffiti near a school zone.

In the Alexandria Office of the United States Attorney, one of the Unit’s 
Attorney is responsible for prosecuting crimes that have a nexus to gang activity. Most 
notably, this prosecutor was heavily involved in the successful prosecution of MS-13 
gang member Wilfredo Montoya Baires, who was found guilty of murder in aid of 
racketeering, conspiracy to commit murder in aid of racketeering, use of a firearm 
in the commission of a crime of violence, and possession of a firearm by an illegal 
alien. Two other defendants pleaded guilty to conspiracy to commit murder in aid of 
racketeering. This prosecution resulted from the highly publicized murder of Josae 
Escobar in Prince William County in 2004.

Financial Crime Intelligence Center

The Financial Crime Intelligence Center (FCIC) assists local law enforcement 
and prosecutors throughout the Commonwealth with the identification and 
investigation of money laundering and other financial crimes. The FCIC is currently 
rendering assistance in approximately 70 financial crime investigations. The Section’s 
Criminal Investigator is sworn as an agent with the Bureau of Immigration and 
Customs Enforcement and works out of the office of the Baltimore-Washington High 
Intensity Drug Trafficking Area. FCIC investigative work resulted in the conviction of 
Dominic Adu-Gyamfi for operating an illegal money service business and seizure of 
approximately $250,000 in assets. This case was mentioned among the top five cases 
of the Baltimore-Washington HIDTA Drug and Money Laundering Group for 2006.

TECHNOLOGY, REAL ESTATE, ENVIRONMENTAL AND 
TRANSPORTATION DIVISION

The Technology, Real Estate, Environmental and Transportation Division 
is comprised of five Sections. The Technology and Procurement Section represents 
the Virginia Information Technologies Agency as well as other communications 
agencies that provide information technology resources, oversight, and guidance 
necessary for government operations and programs. The Section also provides advice 
to the Commonwealth’s central procurement agencies. The Computer Crime Section 
is a specially-trained and equipped group of prosecutors and investigators skilled 
in computer, communications, and Internet technologies. The Section vigorously 
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investigates and prosecutes illegal activities, such as Spam and identity theft, with 
an emphasis on the protection of children who may be targeted by predators on the 
Internet. The Transportation Section represents the Departments of Transportation, 
Rail and Public Transportation, Aviation, and Motor Vehicles, as well as the Virginia 
Port Authority and Motor Vehicle Dealer Board. The Section provides advice to these 
agencies on all matters relating to transportation within the Commonwealth. The 
agencies represented by the Section directly affect the economic health and quality of 
life of the Commonwealth’s citizens by promoting the mobility of people and goods 
on the roads, in the water, and in the air. The Environmental Section represents the 
agencies under the Secretary of Natural Resources in addition to some agencies outside 
that Secretariat. The Section provides legal advice to those agencies and their respective 
boards. Such services include litigation, regulation and legislative review, transactional 
work, personnel issues, and related matters. During 2006 we assumed responsibility 
for advising the Department of Conservation and Recreation. The Real Estate and Land 
Use Section is responsible for the vast majority of the transactional real estate for the 
Commonwealth, including sales of surplus property; purchases; easements, including 
all forms of conservation easements; leases; and licenses, other than for the Department 
of Transportation.

Technology and Procurement Section

The Technology and Procurement Section provides the legal support and 
representation needed by numerous Commonwealth agencies and institutions to 
implement their technology-related agendas. This Section provided extensive legal 
support to help the Virginia Information Technologies Agency implement its Interim 
Comprehensive Infrastructure Agreement with Northrop Grumman Information 
Technologies as well as to help the Governor’s office pursue its Enterprise Applications 
initiative with CGI. This Section assisted dozens of other agencies with contract 
performance problems and contractual claims, technology acquisitions, licensing 
of Commonwealth data and software to other parties, intellectual property claims 
and agreements, Internet-related concerns such as cybersquatting and electronic 
contracting, and settlement of claims. This Section also helped numerous agencies 
achieve their procurement objectives, respond effectively to protests, and structure 
procurement transactions to avoid successful protest challenges. The Technology and 
Procurement Section also provided procurement training sessions at the Department 
of General Services’ 2006 Public Procurement Forum, as well as training sessions 
involving the Freedom of Information Act, Conflict of Interests Act, and Government 
Data Collection and Dissemination Practices Act.

Computer Crime Section

Eight years ago, the General Assembly authorized and funded the creation of 
a Computer Crime Section within this Office. The long-term vision for this Section was 
to spearhead Virginia’s computer-related criminal law enforcement in the 21st Century. 
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This Office has concurrent and original jurisdiction to investigate and prosecute crimes 
committed by means of computer and dealing with the exploitation of children and 
identity theft. During 2006, the Computer Crime Section continued to investigate and 
prosecute computer crime cases throughout the state. Some of the jurisdictions in which 
the Section has investigated and prosecuted computer fraud, theft of computer services, 
computer invasion of privacy, or computer facilitated child exploitation cases include 
the counties of Sussex, Halifax, Louisa, Mecklenburg, and Campbell, and the cities of 
Williamsburg, Newport News, Hampton, and Norfolk. Since all of the attorneys within 
the Section are cross-designated as Special Assistant United States Attorneys, they also 
prosecuted cases in federal courts.

The Section worked with and on the Attorney General’s Youth Internet Safety 
Task Force. This panel, comprised of leaders from prominent Internet companies, 
educators, parents, elected officials, and law enforcement, met statewide for six 
months to identify solutions to the growing problem of sexual offenders and other 
criminals using the Internet to target children and teenagers in the Commonwealth. 
The Task Force adopted recommendations and findings on issues such as enacting 
mandatory minimums for online predators and the purveyors of child pornography; 
creating expedited procedures to allow prosecutors and law enforcement to obtain 
information quickly from Internet Service Providers regarding criminal investigations; 
and launching a statewide public awareness campaign to ensure parents and children 
are knowledgeable of the dangers inherent in the Internet and the tools available to 
make surfing the Internet safer.

In 2006 the General Assembly enacted a statute requiring local school 
divisions to instruct students on Internet safety consistent with guidelines issued by the 
Superintendent of Public Instruction. This Section worked closely with the Department 
of Education’s Division of Technology and Human Resources to create a publication 
entitled Guidelines and Resources for Internet Safety in Schools. This guide has been 
distributed to all school divisions across the Commonwealth.

The Section continues to be an active member of the Virginia Cyber Crime 
Strike Force, dedicating one full-time and two part-time investigators and providing five 
prosecutors for the resulting cases in state and federal courts. This partnership between 
federal, state and local law enforcement was created to coordinate the prosecution of 
Internet crime and provide Virginia with a centralized location to report Internet-related 
crimes. The Strike Force handles crimes committed via computer systems, including 
computer intrusion/hacking; Internet crimes against children; Internet fraud; computer 
or Internet-related extortion; cyber-stalking; phishing; and identity theft.

In addition to investigating and prosecuting computer crime throughout the 
Commonwealth, the Section is a clearinghouse for information concerning criminal and 
civil misuse of computers and the Internet. As such, the members of the Section  often 
give presentations and make appearances on television and radio to inform the public 



2006 REPORT OF THE ATTORNEY GENERAL xxvii

about issues such as the increasing scourge of identity theft and the use of computers 
and the Internet by sexual predators to make contact with children. The Safety Net 
presentation continues to be in high demand amongst middle schools, high schools, 
and parent groups across the Commonwealth.

The Section continued to train prosecutors and law enforcement officers on 
various topics related to cybercrime including presenting Identity Theft Institutes at 
police academies on the changes in the law regarding identity theft, and working with 
the United States Secret Service to create an online interactive training and field guide 
on computer crime. This year the Section also worked closely with the Triad program 
in Virginia and presented Identity Theft seminars to senior citizens. The Identity Theft 
Passport Program continues to be very successful with 185 passports issued.

Transportation Section

The Transportation Section represents the Commonwealth Transportation 
Board, Virginia Aviation Board, Virginia Department of Transportation, Department of 
Motor Vehicles, Department of Aviation, Department of Rail and Public Transportation, 
Rail Advisory Board, Motor Vehicle Dealer Board, Transportation Safety Board, and 
Department of Motor Vehicles Medical Advisory Board, and the Board of Towing and 
Recovery Operators.

The Department of Transportation requires the majority of the Section’s time. 
Litigation and numerous legal issues have arisen from the construction of the Woodrow 
Wilson Bridge. The Commonwealth’s commitment to the Public/Private Transportation 
Act of 1995 saw the Section’s continued involvement with the Comprehensive 
Agreement between the Virginia Department of Rail and Public Transportation and 
Dulles Transit Partners, LLC, to design and construct the Dulles Corridor Rapid Transit 
project. Additionally, the Section participated in the negotiations for improvements to 
the Interstate 81 Corridor and construction of high occupancy toll lanes along I-495 
and I-395/95 in Northern Virginia.

The initial work of the Section developing documents and providing advice 
related to the granting of a permit by the Department of Transportation to the Metropolitan 
Washington Airports Authority was concluded when both the Commissioner and the 
Airports Authority signed the transfer agreement and the permit. Under the documents, 
and others to follow during the upcoming year, the Airports Authority will begin to 
operate the Dulles Toll Road in Northern Virginia for 50 years. From the revenues 
collected, along with funds from other sources, the Airports Authority will construct 
an extension of Metrorail from East Falls Church to a point near Leesburg in Loudoun 
County, with completion expected by 2015. Contemporaneously, the Section developed 
documents and provided advice to the Department of Rail and Public Transportation 
that will enable that Department to assign the Comprehensive Agreement reached 
with Dulles Transit Partners, LLC, to the Airports Authority so the Airports Authority 
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will oversee the effort to construct Metrorail to Dulles Airport and beyond by Dulles 
Transit Partners or others within the Permit’s operative time period. Other needed 
infrastructure improvements financed, in part, by toll revenues may be built during the 
time period of the Permit issued. This complex transaction will continue to occupy the 
Section in 2007. The Department of Rail and Public Transportation in 2006 kicked off 
its Rail Enhancement Fund Program requiring advice and assistance in developing the 
12 initial grants under the Program, and other programs that the Department manages.

The Section’s lawyers, in advising and representing their client agencies, 
have handled matters involving issues of driver licensing; motor vehicle registration 
and titling; licensing and disciplining of automobile dealers and salespersons; driving 
schools regulated by the Department of Motor Vehicles; automobile manufacturer and 
dealer disputes; motor fuel taxes and vehicle sales taxes; employment matters; design-
build contracts for major projects; homeland security issues; bid protests; disadvantaged 
business enterprise hearings; inverse condemnation matters; procurement disputes; and 
outdoor advertising and logos. In addition, the Section gave routine advice involving 
right of way matters for the Department of Transportation.

Environmental Section

The Section continued to lead a coalition of ten other states as intervenors 
in support of an EPA regulation exempting certain equipment replacement activities 
from air pollution pre-construction permit requirements. The Court of Appeals for 
the District of Columbia vacated the EPA regulation. The EPA has filed a petition for 
certiorari with the United States Supreme Court and we have filed a brief on behalf 
of the intervening states in support of the EPA. Also the negotiation of an amended 
consent decree with the EPA and Maryland relating to the Mirant plant in Alexandria 
was completed.

The Section handled a considerable number of appeals and other litigation 
for the Department of Environmental Quality (DEQ) and Virginia Marine Resources 
Commission (VMRC). The Section commenced a major DEQ enforcement action 
against a waste treatment facility in Rockingham County, Paylor v. S.I.L. Clean Water, 
LLC, which remains pending. For VMRC, we obtained a ruling from the Virginia Court 
of Appeals upholding the agency’s denial of an after-the-fact permit for structures 
constructed on state-owned subaqueous lands. This is the second reported appellate 
decision upholding the agency’s policies and procedures relating to its authority 
to determine reasonable uses of such state-owned lands. There was also a growing 
amount of litigation by and against the Department of Forestry. With the approval of 
the Governor, we settled on favorable terms a major damage action against that agency 
resulting from its tree-spraying program during 2006.

The Section experienced an increase in work provided by the Department of 
Mines, Minerals and Energy. With respect to the Gas and Oil Program, we handled 
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approximately 400 new cases filed before the Gas and Oil Board. These included 
creation and pooling of gas units, approval of exceptions, establishment of field rules, 
and requests for disbursement. During 2006, the total deposits of moneys escrowed 
by the Gas and Oil Board for ultimate distribution exceeded $16 million. Two judicial 
appeals from decisions of the Board now are pending. With respect to the Coal Program, 
the Section has been called upon to handle a highly complex administrative appeal of 
a permit issued to Consolidation Coal.

Real Estate and Land Use Section

During the 2006 reorganization, the former Real Estate, Land Use and 
Construction Section was divided so that the Real Estate and Land Use Section 
(RELUS) is now reporting to this Division. RELUS continued to provide construction 
procurement and contract administration advice for non-higher education vertical 
construction projects of the Commonwealth and for projects undertaken pursuant to 
the Public-Private Education Facilities and Infrastructure Act of 2002. This Section 
continued to handle a high volume of transactional matters for various state agencies 
during 2006, opening 255 new matters during the year. These transactions had an 
estimated value in excess of $488 million. A total of 254 matters were closed during 
2006, a 31% increase, leaving an active caseload at the beginning of 2007 of 272 
cases.

COMMERCE, FINANCIAL LAW, OPINIONS, ELECTIONS AND 
COLLECTIONS DIVISION

The Commerce, Financial Law, Opinions, Elections, and Collections Division 
was created in the 2006 reorganization. The Division is comprised of three Sections: 
Commerce, Financial Law, and Elections; Division of Debt Collection; and Opinions. 
Although the Sections existed prior to the reorganization, they were combined into a 
newly created Division.

Commerce, Financial Law, and Elections Section

The attorneys in the Commerce, Financial Law and Elections Section provide 
advice to agencies and boards reporting to the Secretary of Commerce and Secretary of 
Agriculture and Forestry. These agencies include the Virginia Economic Development 
Partnership, Virginia Employment Commission, Department of Veterans Services, 
Department of Agriculture and Consumer Services, Virginia Retirement System, 
Department of Professional and Occupational Regulation, Virginia Port Authority, 
and State Board of Elections. The Section also represents numerous other state 
agencies and boards charged with administrative and regulatory responsibility for the 
Commonwealth’s economic policies. By providing counsel to these various agencies, 
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the attorneys within the Section ensure that the agencies receive the best legal advice 
possible. This Section works closely with constitutional officers and local government 
attorneys to help resolve issues as they arise.

The Section provided counsel to the Department of Agriculture and Consumer 
Services in regard to a significant quarantine and herd cleanup plan for multiple 
illegally operated shooting enclosures harboring diseased feral swine, which involved 
multiple state and federal agencies. This Section provided counsel to the State Board 
of Elections during the 2006 elections.

The Section continued to work with the Department of Taxation on complex 
litigation regarding conservation easement tax credits. The Internal Revenue Service 
has initiated a similar investigation into the same easement transaction and has shared 
information with the Department. This Section is also responsible for serving as 
“issuer’s counsel” when the Commonwealth or its bond issuing agencies enter into land 
transactions. During 2006, the Section served as counsel for $1.88 billion of refunding 
and new debt for the Commonwealth. In the past year, the attorneys in this Section 
also provided extensive assistance and counsel to the Attorney General’s Regulatory 
Reform Taskforce. This Section also provided assistance with drafting regulations and 
legislation.

Division of Debt Collection Section

The mission of the Division of Debt Collection Section is to provide 
appropriate, cost effective, and professional debt collection services on behalf of all 
state agencies. The attorneys and staff of the Section protect the taxpayers of Virginia 
by ensuring fiscal accountability for the Commonwealth’s receivables. The attorneys 
of the Section also provide advice on collection and bankruptcy issues to agencies and 
to other Divisions within this Office, and one attorney serves as general counsel to the 
Unclaimed Property Division of the Department of Treasury.

In 2006, the Section expanded its in-house partnership with the Tobacco Unit 
to enforce the Unit’s judgments against cigarette manufacturers and collaborated with 
the Medicaid and Social Services Sections on legislative initiatives. Division attorneys 
presented at four CLE seminars hosted across the Commonwealth by the Virginia Trial 
Lawyers Association. At the request of the General Government Sub-Committee of the 
Senate Finance Committee, Section representatives appeared to field inquiries on its 
daily procedures and representation of clients. During this year, the Section purchased 
equipment and technology to increase its operational efficiencies.

Operationally, the Section runs on a fiscal year basis. In fiscal year 2006, the 
Section collected total revenues of $12,378,000, an increase of more than 20% over 
fiscal year 2005 collections.
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Opinions Section

The Opinions Section processes the official opinions issued by the Attorney 
General and the informal opinions issued by Deputy Attorneys General, as well as 
conflict of interest opinions for state and local government officers and employees 
and for members of the General Assembly. Attorneys throughout the Divisions are 
responsible for the research and drafting of opinions. In 2006, the Section processed 
more than 150 requests for opinions and this Office issued 98 official, informal, and 
conflict opinions.

This Section publishes this Annual Report of the Attorney General, which is 
presented annually to the Governor of Virginia as mandated by § 2.2-516. The Annual 
Report includes the official opinions issued by the Attorney General and the state of all 
important matters handled by this Office for the Commonwealth during the preceding 
year.

As a service to the citizens of the Commonwealth, this Section publishes the 
official opinions on the Attorney General’s website (www.vaag.com). The Section 
also developed and manages the Conflict of Interest and Ethics in Public Contracting 
orientation course for certain state officers and employees required by § 2.2-3128.

CONCLUSION

It is my honor to serve the citizens of the Commonwealth as Attorney General. 
I am pleased with the recent accomplishments of the attorneys and staff of this Office, 
which are unparalleled. It is impossible to detail all of the accomplishments in this 
report. This correspondence and the Annual Report are intended to serve as a guide to 
meet our mandate as the Department of Law for the Commonwealth of Virginia. The 
names of the dedicated professionals in this Office are listed on the following pages. 
The citizens of this Commonwealth are well served by the efforts of these individuals.

Sincerely,

Robert F. McDonnell
Attorney General
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PERSONNEL OF THE OFFICE1 

Judith Williams Jagdmann ..............................................................................Attorney General
Robert F. McDonnell ......................................................................................Attorney General
Bernard L. McNamee II ............................................................Chief Deputy Attorney General
William C. Mims .......................................................................Chief Deputy Attorney General
Richard L. Savage III .................................................... Chief Counsel to the Attorney General
Thomas M. Moncure Jr. ...............................................Senior Counsel to the Attorney General
Martin L. Kent ........................................................................ Counsel to the Attorney General
Richard B. Campbell .......................................................................... Deputy Attorney General
Marla G. Decker ................................................................................. Deputy Attorney General
Francis S. Ferguson ............................................................................ Deputy Attorney General
Stephanie L. Hamlett ......................................................................... Deputy Attorney General
David E. Johnson ............................................................................... Deputy Attorney General
Maureen R. Matsen ............................................................................ Deputy Attorney General
William E. Thro ..................................................................................... State Solicitor General
John J. Beall Jr. ................................................................ Sr. Assistant Attorney General/Chief
C. Meade Browder Jr. ...................................................... Sr. Assistant Attorney General/Chief
Steven T. Buck ................................................................. Sr. Assistant Attorney General/Chief
Craig M. Burshem ............................................................ Sr. Assistant Attorney General/Chief
Roger L. Chaffe ............................................................... Sr. Assistant Attorney General/Chief
Gary L. Conover .............................................................. Sr. Assistant Attorney General/Chief
Anne Marie Cushmac ...................................................... Sr. Assistant Attorney General/Chief
Ronald C. Forehand ......................................................... Sr. Assistant Attorney General/Chief
Christy E. Harris-Lipford ................................................. Sr. Assistant Attorney General/Chief
Jane D. Hickey ................................................................. Sr. Assistant Attorney General/Chief
Lisa M. Hicks-Thomas ..................................................... Sr. Assistant Attorney General/Chief
James W. Hopper ............................................................. Sr. Assistant Attorney General/Chief
David B. Irvin .................................................................. Sr. Assistant Attorney General/Chief
Alan Katz ......................................................................... Sr. Assistant Attorney General/Chief
Richard T. McGrath ......................................................... Sr. Assistant Attorney General/Chief
Peter R. Messitt ................................................................ Sr. Assistant Attorney General/Chief
Steven O. Owens .............................................................. Sr. Assistant Attorney General/Chief
Kim F. Piner ..................................................................... Sr. Assistant Attorney General/Chief
Pamela A. Sargent ............................................................ Sr. Assistant Attorney General/Chief

 1This list includes all persons employed and compensated, on a full-time basis, by the Office of the Attorney General 
during calendar year 2005, as provided by the Office’s Division of Administration. The most recent title is used for each 
employee whose position changed during the year.
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Jerry P. Slonaker ............................................................... Sr. Assistant Attorney General/Chief
James O. Towey  .............................................................. Sr. Assistant Attorney General/Chief
John S. Westrick ............................................................... Sr. Assistant Attorney General/Chief
Robert H. Anderson III ........................................................ Senior Assistant Attorney General
Howard M. Casway ............................................................. Senior Assistant Attorney General
George W. Chabalewski ....................................................... Senior Assistant Attorney General
Ellen E. Coates ..................................................................... Senior Assistant Attorney General
Leah A. Darron ..................................................................... Senior Assistant Attorney General
Mark R. Davis ...................................................................... Senior Assistant Attorney General
Matthew P. Dullaghan .......................................................... Senior Assistant Attorney General
Christopher D. Eib ............................................................... Senior Assistant Attorney General
J. Jasen Eige ......................................................................... Senior Assistant Attorney General
Suzanne T. Ellison ................................................................ Senior Assistant Attorney General
Donald R. Ferguson ............................................................. Senior Assistant Attorney General
Eric K.G. Fiske .................................................................... Senior Assistant Attorney General
Scott J. Fitzgerald ................................................................. Senior Assistant Attorney General
Gregory C. Fleming ............................................................. Senior Assistant Attorney General
Charles R. Gray .................................................................... Senior Assistant Attorney General
Teresa C. Griggs ................................................................... Senior Assistant Attorney General
James V. Ingold .................................................................... Senior Assistant Attorney General
Carl Josephson ..................................................................... Senior Assistant Attorney General
Frederick R. Kozak .............................................................. Senior Assistant Attorney General
Donald A. Lahy .................................................................... Senior Assistant Attorney General
Alison P. Landry................................................................... Senior Assistant Attorney General
Todd E. LePage .................................................................... Senior Assistant Attorney General
Deborah A. Love .................................................................. Senior Assistant Attorney General
Kathleen B. Martin ............................................................... Senior Assistant Attorney General
John H. McLees Jr. ............................................................... Senior Assistant Attorney General
Eugene P. Murphy ................................................................ Senior Assistant Attorney General
William W. Muse ................................................................. Senior Assistant Attorney General
Martha M. Parrish ................................................................ Senior Assistant Attorney General
Francis W. Pedrotty .............................................................. Senior Assistant Attorney General
Donald G. Powers ................................................................ Senior Assistant Attorney General
Ann R. Purdue ...................................................................... Senior Assistant Attorney General
Sydney E. Rab ...................................................................... Senior Assistant Attorney General
Ronald N. Regnery ............................................................... Senior Assistant Attorney General
Richard S. Schweiker Jr. ...................................................... Senior Assistant Attorney General
Deanis L. Simmons .............................................................. Senior Assistant Attorney General
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Jeffrey A. Spencer ................................................................ Senior Assistant Attorney General
Virginia B. Theisen .............................................................. Senior Assistant Attorney General
Richard C. Vorhis ................................................................. Senior Assistant Attorney General
Cheryl A. Wilkerson ............................................................. Senior Assistant Attorney General
Katherine P. Baldwin ..................................... Sr. Asst. Att‘y Gen./Dir., Capital Litigation Unit
Stephen R. McCullough .............................................................Deputy State Solicitor General
Tracey D. Stith ........................................................................ Chief, Civil Investigation Squad
Matthew C. Ackley ..........................................................................Assistant Attorney General
Alfred B. Albiston ............................................................................Assistant Attorney General
Sarah O. Allen ..................................................................................Assistant Attorney General
Denise C. Anderson .........................................................................Assistant Attorney General
Alice T. Armstrong ...........................................................................Assistant Attorney General
Karri B. Atwood ...............................................................................Assistant Attorney General
Nancy C. Auth ..................................................................................Assistant Attorney General
Angela B. Axselle ............................................................................Assistant Attorney General
Erica J. Bailey ..................................................................................Assistant Attorney General
Lelia P. Beck ....................................................................................Assistant Attorney General
Angela Benjamin-Daniels ................................................................Assistant Attorney General
Ilya L. Berenshteyn ..........................................................................Assistant Attorney General
Ashley C. Beuttel .............................................................................Assistant Attorney General
Rosemary V. Bourne ........................................................................Assistant Attorney General
Ryan J. Brown ..................................................................................Assistant Attorney General
J. Robert Bryden II ...........................................................................Assistant Attorney General
John K. Byrum Jr. ............................................................................Assistant Attorney General
Jeffrey L. Cimbalo ...........................................................................Assistant Attorney General
Matthew M. Cobb ............................................................................Assistant Attorney General
Carla R. Collins ................................................................................Assistant Attorney General
Matthew A. Conrad ..........................................................................Assistant Attorney General
Susan B. Curwood ...........................................................................Assistant Attorney General
D. Nelson Daniel ..............................................................................Assistant Attorney General
Joshua M. Didlake ...........................................................................Assistant Attorney General
Amy K. Dilworth .............................................................................Assistant Attorney General
Patrick W. Dorgan ............................................................................Assistant Attorney General
Brett C. Ellsworth ............................................................................Assistant Attorney General
James A. Fiorelli ..............................................................................Assistant Attorney General
C. Nicole Gilliam .............................................................................Assistant Attorney General
Jennifer L. Gobble ...........................................................................Assistant Attorney General
Brian J. Goodman ............................................................................Assistant Attorney General
David C. Grandis .............................................................................Assistant Attorney General
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Eric A. Gregory ................................................................................Assistant Attorney General
Kenneth C. Grigg .............................................................................Assistant Attorney General
Wayne T. Halbleib ............................................................................Assistant Attorney General
Stephen M. Hall ...............................................................................Assistant Attorney General
Susan M. Harris ...............................................................................Assistant Attorney General
Flora T. Hezel ...................................................................................Assistant Attorney General
Catherine Crooks Hill ......................................................................Assistant Attorney General
Catherina F. Hutchins .......................................................................Assistant Attorney General
D. Monique Hutton ..........................................................................Assistant Attorney General
Steven P. Jack ...................................................................................Assistant Attorney General
Donald E. Jeffrey III ........................................................................Assistant Attorney General
Marie E.H. Johnson ..........................................................................Assistant Attorney General
Benjamin H. Katz .............................................................................Assistant Attorney General
Thomas E. Kegley ............................................................................Assistant Attorney General
John F. Knight ..................................................................................Assistant Attorney General
Usha Koduru ....................................................................................Assistant Attorney General
John F. Kotvas Jr. .............................................................................Assistant Attorney General
Paul Kugelman Jr. ............................................................................Assistant Attorney General
Jonathan M. Larcomb ......................................................................Assistant Attorney General
Richard A. Mahevich II ....................................................................Assistant Attorney General
Deana A. Malek ...............................................................................Assistant Attorney General
Christopher T. McGee ......................................................................Assistant Attorney General
Mikie F. Melis ..................................................................................Assistant Attorney General
Anthony P. Meredith ........................................................................Assistant Attorney General
Ishneila G. Moore ............................................................................Assistant Attorney General
Valerie L. Myers ...............................................................................Assistant Attorney General
Richard E. Nance .............................................................................Assistant Attorney General
Carrie S. Nee ....................................................................................Assistant Attorney General
Amanda B. Nichols ..........................................................................Assistant Attorney General
Cynthia H. Norwood ........................................................................Assistant Attorney General
A. Cameron O‘Brion ........................................................................Assistant Attorney General
Patrick O. O’Leary ...........................................................................Assistant Attorney General
J. Michael Parsons ...........................................................................Assistant Attorney General
Susan L. Parrish ...............................................................................Assistant Attorney General
R. Thomas Payne II ..........................................................................Assistant Attorney General
Elizabeth B. Peay .............................................................................Assistant Attorney General
Sharon M.B. Pigeon .........................................................................Assistant Attorney General
Lori L. Pound ...................................................................................Assistant Attorney General
Charles A. Quagliato ........................................................................Assistant Attorney General
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D. Mathias Roussy Jr. ......................................................................Assistant Attorney General
Jill M. Ryan ......................................................................................Assistant Attorney General
Nikki R. Salunga ..............................................................................Assistant Attorney General
Greer D. Saunders ............................................................................Assistant Attorney General
James E. Schliessmann ....................................................................Assistant Attorney General
Noelle L. Shaw-Bell .........................................................................Assistant Attorney General
Craig W. Stallard ..............................................................................Assistant Attorney General
James C. Stuchell .............................................................................Assistant Attorney General
J. David Taranto ...............................................................................Assistant Attorney General
Banci E. Tewolde .............................................................................Assistant Attorney General
David W. Tooker ..............................................................................Assistant Attorney General
Crystal Y. Twitty ..............................................................................Assistant Attorney General
Allyson K. Tysinger .........................................................................Assistant Attorney General
Samantha D. Vanterpool ..................................................................Assistant Attorney General
K. Michelle Welch ...........................................................................Assistant Attorney General
Georgiana G. Wellford .....................................................................Assistant Attorney General
Mitchell M. Wells ............................................................................Assistant Attorney General
Josephine F. Whalen ........................................................................Assistant Attorney General
Julie M. Whitlock .............................................................................Assistant Attorney General
Jennifer C. Williamson .....................................................................Assistant Attorney General
Emily O. Wingfield ..........................................................................Assistant Attorney General
Steven A. Witmer .............................................................................Assistant Attorney General
Michael T. Judge ....................................................Deputy Director, Prosecutions & Litigation
Courtney M. Malveaux ...........................................Special Counsel Manager/Asst. Att’y Gen.
G. Michael Favale ................................................Asst. Att’y Gen./Dir., Organized Crime Unit
Owen I. Ashman ...............................................................................................Chief Prosecutor
Phillip O. Figura ..................................................Assistant Attorney General/Gang Prosecutor
Michele B. Brooks ........................................................ Assistant Attorney General/Prosecutor
Samuel E. Fishel IV ...................................................... Assistant Attorney General/Prosecutor
Thomas A. Garrett Jr. .................................................... Assistant Attorney General/Prosecutor
W. Clay Garrett ............................................................. Assistant Attorney General/Prosecutor
Steven W. Grist ............................................................. Assistant Attorney General/Prosecutor
Russell E. McGuire ....................................................... Assistant Attorney General/Prosecutor
Karen G. Misbach ......................................................... Assistant Attorney General/Prosecutor
Matthew D. Nelson ....................................................... Assistant Attorney General/Prosecutor
Charlene R. Day .........................................................................................................Prosecutor
Roger W. Frydrychowski ...........................................................................................Prosecutor
Thomas D. Bagwell ............................................................Special Assistant Attorney General
John R. Butcher ...................................................................Special Assistant Attorney General
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Frederick S. Fisher ..............................................................Special Assistant Attorney General
Guy W. Horsley Jr. ..............................................................Special Assistant Attorney General
Richard B. Smith .................................................................. Senior Assistant Attorney General
John B. Purcell Jr. ...............................................................Special Assistant Attorney General
Jessica Wszalek ...................................................................Special Assistant Attorney General
Crystal V. Adams ................................................................................................Legal Secretary
Matthew B. Addison ...............................................................................Claims Representative
Jasma B. Adkins ................................................................................................. Legal Assistant
J. Hunter Allen Jr ....................................................................................Claims Representative
Jennifer C. Allen .....................................................................................Claims Representative
S. Elizabeth Allen ................................................................................... Legal Secretary Senior
Esther Welch Anderson ..................................... Project Coordinator/Gang Reduction Program
Paul N. Anderson ......................................................Deputy Director, Investigations & Audits
Bonita R. Archer ..........................................................Project Assistant/Class Action Program
Kristine E. Asgian .................................................................................................Chief Auditor
Jennifer B. Aulgur ........................................................... Director, TRIAD & Citizen Outreach
Daniel R. Averill ................................................................................Chief Information Officer
Robert S. Bailey ...................................................Regional Coordinator/Class Action Program
Juanita Balenger ...................................................................Community Outreach Coordinator
Delilah Beaner ....................................................................................... Legal Secretary Senior
A. Gwen Beattie ............................................................................. Human Resources Assistant
James K. Beazley III ..........................................................................Office Services Specialist
Nicholas P. Benne ......................................Program Assistant Senior/Victim Witness Program
Rae Ann Betzares .......................................................... Administrative Legal Secretary Senior
Dale E. Bird ..............................................................................................Criminal Investigator
Mary H. Blackburn ......................................................................................... Criminal Analyst
Heather K. Blanchard ......................................................................................... Legal Assistant
John W. Blanton ................................................................................................. Legal Assistant
Carolyn R. Blaylock ............................................................................... Legal Secretary Senior
Dalesha D. Bowman ................................................. Program Assistant/Class Action Program
Charles D. Branson ...................................................................................Criminal Investigator
Michele J. Bruno ........................................................................... Senior Criminal Investigator
Linda B. Buell ............................................................................. Employee Relations Manager
Betsy R. Busch ............................................................................................. Travel Coordinator
Charles R. Calton ....................................................................................Claims Representative
Daniel W. Carlson .....................................................................................Criminal Investigator
Suzanna L. Carlson ............................................................................................Legal Secretary
Mary Rae Carter ...................................................Regional Coordinator/Class Action Program
Jo Lynne Caruso .................................................................... Division Administrative Manager
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Addison L. Cheeseman ........................................................................Supervising Investigator
David E. Clementson ....................................................... Deputy Director of Communications
Randall L. Clouse ..........................................................Director, Medicaid Fraud Control Unit
Betty S. Coble ........................................................................................ Legal Secretary Senior
Christina I. Coen .................................................................................... Legal Secretary Senior
Jeanne E. Cole-Amos ..................................................................Director of Human Resources
Olivia Coleman ..................................................................................................Legal Secretary
Deborah P. Cook ..................................................................................Claims Specialist Senior
Patricia M. Cooper ............................................................................Unit Program Coordinator
Jill S. Costen ..............................................................................................Forensic Accountant
Donna D. Creekmore ............................................................................. Legal Secretary Senior
Marilyn A. Crigler ...........................................................................Receptionist/Staff Assistant
Horace T. Croxton .....................................................................................Criminal Investigator
Charles E. Crute, Jr. .................................................................................................Investigator
Holly T. Cuellar .............................................................................................. Deputy Scheduler
Beverly B. Darby ............................................................................................ Criminal Analyst
Jennifer S. Dauzier ...............................................................................Criminal Analyst Senior
J. Randall Davis ..........................................................Director, Programs & Consumer Affairs
Jason M. Dean .........................................................................................Claims Representative
Linda A. Dickerson ........................................................................ Consumer Specialist Senior
Melissa A. Dickert .................................................... Program Coordinator/Domestic Violence
Polly B. Dowdy .......................................................................................Legal Assistant Senior
Edward J. Doyle ..................................................................................................Director, FCIC
Marlene I. Ebert ........................................................................Administrative Office Manager
Kelly Ford Ecimovic ................................................................... Senior Claims Representative
Harrell E. Erwin ............................................................................ Senior Criminal Investigator
Mark S. Fero .....................................................................................................Grants Manager
Vivian B. Ferry ....................................................................................... Legal Secretary Senior
Erika C. Fischer ...................................................................Community Outreach Coordinator
Rosemary C. Foreman .........................................................Community Outreach Coordinator
Judith B. Frazier ..................................................................................... Legal Secretary Senior
Julia L. Fuller-Wilson .................................. Program Assist. Sr., Victim Notification Program
Ellen Gardner ...........................................Special Counsel Administrator/Consumer Specialist
Todd L. Gathje ................................................................................................... Legal Assistant
Thomas A. Gelozin ......................................................................................Director of Finance
Vickie B. George ........................................................... Administrative Legal Secretary Senior
Montrue H. Goldfarb ......................................................................................... Legal Assistant
Mary P. Goodman ..............................................................................................Legal Secretary
David C. Graham .................................................................................................Crime Analyst
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Karl E. Grotos ............................................................................................. Financial Specialist
Lyn J. Hammack ........................................................... Administrative Legal Secretary Senior
Mary Anne Harper ..................................................................................Claims Representative
Linda S. Headley ................................................................................................Legal Secretary
Robert A. Hosick .......................................................................................Criminal Investigator
Sandra W. Hott ....................................................................................... Legal Secretary Senior
Lou Ann Ivory ......................................................................Community Outreach Coordinator
Jewel J. Jefferson ........................................................................... Human Resources Assistant
Judith G. Jesse .........................................................................................Legal Assistant Senior
Douglas A. Johnson .............................................................................Supervising Investigator
Genea C.P. Johnson ............................................................................................ Legal Assistant
Jeri M. Johnson .................................................................................................. Legal Assistant
Kevin M. Johnson .....................................................................................Criminal Investigator
Kristen M. Johnson ............................................................................................ Legal Assistant
Tierra G. Johnson ................................................................................... Legal Secretary Senior
LaBarbra L. Jones .................................................................................. Legal Secretary Senior
Melissa P. Joseph .................................................... Pro. Mgr., Rural Dom. Viol. & Child Vict.
Tammy P. Kagey ................................................................................................ Legal Assistant
Hyo J. Kang .....................................................................Database Administrator/Programmer
Debra M. Kilpatrick ................................................................................Claims Representative
Susan L. Kimble ................................................................................................. Legal Assistant
Robert J. Kipper ........................................................................Director, Class Action Program
Pamela H. Landrum ................................................................................... Procurement Officer
Mary Anne Lange ..............................................................................................Legal Secretary
Leslie E. Lauziere .....................................................................................Criminal Investigator
Cedric W. Lawrence ..................................................................................Criminal Investigator
Laureen S. Lester .................................................................................Supervising Investigator
Robert T. Lewis .............................................................................................Financial Manager
Lesley C. Lovett ................................................................................................. Legal Assistant
Emily L. Lucier .............................................................................Director of Communications
Tara L. Maddox ..................................................................................................Legal Secretary
Deborrah W. Mahone ......................................................Legal Assistant/Legislative Specialist
J. Tucker Martin ............................................................................Director of Communications
Jason A. Martin .............................................................................................. Office Technician
Sara I. Martin ................................................................................... Human Resources Analyst
Tomisha R. Martin ..........................................................................................Claims Specialist
Aaron M. Mathes ...............................................................................Chief Information Officer
Jocelyn G. Maxim ...................................................................................Claims Representative
George T. McLaughlin ............................................................. Investigator/Forensic Examiner
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Cheryl F. Miller ............................................................................................. Nurse Investigator
Lynice D. Mitchell .............................................................................Office Services Specialist
Eda M. Montgomery ..................................................................................Forensic Accountant
Howard M. Mulholland .................................................................FCIC Financial Investigator
Rebecca L. Muncy ................................................................................. Legal Secretary Senior
Janice M. Myer ............................................................. Administrative Legal Secretary Senior
Kevin J. Nash ................................................................................ Senior Criminal Investigator
Connie J. Newcomb ............................................................ Deputy Director of Administration
Carol G. Nixon .......................................................................................... Investigative Analyst
Morgan L. O’Quinn .............................................................Community Outreach Coordinator
Stacey M. O’Quinn .................................................... Special Assistant, Community Relations
Ellett A. Ohree ............................................................................................... Office Technician
Trudy A. Oliver-Cuoghi ..................................................................................... Legal Assistant
Jennifer L. Onusconich ...................................................................................... Legal Assistant
Sheila B. Overton ......................................................................Internet Services Administrator
Wayne J. Ozmore Jr. ..................................................................... Senior Criminal Investigator
Jeffrey S. Palmore ............................................................Special Assistant, Legislative Affairs
Sharon P. Pannell   ................................................................................. Legal Secretary Senior
Vickie J. Pauley ................................................................................................ Payroll Manager
Jane A. Perkins ........................................................................................Legal Assistant Senior
Barbara B. Peschke ...................................................................................Criminal Investigator
Anne P. Petera ..................................................................... Deputy Director of Administration
Tichi L. Pinkney Eppes .............................................................................Criminal Investigator 
Jennifer A. Pitts .................................................................................................. Legal Assistant
Janet V. Polarek ................................................................................ Director of Administration
Bruce W. Popp .............................................................................. Computer Systems Engineer
Bobby N. Powell .............................................................................................Civil Investigator
Jacquelin T. Powell ................................................................................ Legal Secretary Senior
Jennifer L. Powell .................................................................................. Legal Secretary Senior
Sandra L. Powell .................................................................................... Legal Secretary Senior
William S. Purcell ......................................................................... Senior Criminal Investigator
N. Jean Redford ..................................................................................... Legal Secretary Senior
Linda M. Richards ............................................................................................. Legal Assistant
Robert B. Richardson ................................................................................Criminal Investigator
Nicole A. Riley .................................................................Special Assistant, Legislative Affairs
Linda M. Roberts ........................................................................................ Senior Receptionist
Kimberly G. Robinson .......................................................................................Legal Secretary
Bernadine H. Rowlett .........................................Executive Assistant to State Solicitor General
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Hamilton J. Roye .................................................................Facilities and Operations Manager
Joseph M. Rusek .......................................................................................Criminal Investigator
Frances M. Sadler ..........................................................................Director of Library Services
Patrice J. Sandridge ...................................................................................Criminal Investigator
Lisa W. Seaborn ..................................................................................Publications Coordinator
Kim E. Seckman ................................................................................................Legal Secretary
Pamela A. Sekulich ................................................................... Financial Services Specialist II
Bernard J. Shamblin ..................................................................................Criminal Investigator
Charles H. Slemp III ...................................................................................................Scheduler
Debra L. Smith .............................................................. Administrative Legal Secretary Senior
Faye H. Smith .........................................................................................Benefits Administrator
Jameen C. Smith ..................................................................................Claims Specialist Senior
Tricia M. Smyth .................................................................................................Legal Secretary
Cheryl L. Snyder ................................................................................................Legal Secretary
Kimberly F. Steinhoff .................................................Executive Assistant to the Chief Deputy
Katherine E. Terry ................................................................Community Outreach Coordinator
Meredith W. Trible ......................................................................................................Scheduler
James M. Trussell .............................................................Regional Support Systems Engineer
Lynda Turrieta-McLeod ......................................................................... Legal Secretary Senior
Latarsha Y. Tyler ................................................................................................Legal Secretary
Patricia L. Tyler .......................................................................................Legal Assistant Senior
Corrine Vaughan .............................................................Program Director Victim Notification
Cassidy F. Vestal ..................................................................... Administrative Secretary Senior
Zella L. Waggoner ...................................................................................Claims Representative
Kathleen B. Walker .............................................. Program Assistant, Victim Witness Program
Pamelia D. Watts ...................................................Executive Assistant to the Attorney General
Nanora W. Westbrook .............................................................................................Receptionist
Samuel M Wharton III ...............................................................Special Counsel Administrator
Amy R. Wight ...............................................................................Special Projects Coordinator
Kimberly Wilborn .............................................................................................. Legal Assistant
M. Donette Williams ..........................................................................................Legal Secretary
Tameka S. Winston ............................................................................................Legal Secretary
Amanda C. Wood ......................................................Grant Administrator/Fiscal Support Tech.
Brenda K. Wright ................................................................................... Legal Secretary Senior
Michael J. Wyatt ......................................................................................................Investigator
Abigail T. Yawn .................................................................................................Legal Secretary
Reade H. Young .................................... Special Assistant to DAG/Assistant to Counsel to AG
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A TTORNEYS GENERAL OF VIRGINIA FROM 1776 TO 2006

Edmund Randolph ....................................................................................................1776–1786
James Innes ...............................................................................................................1786–1796
Robert Brooke ...........................................................................................................1796–1799
Philip Norborne Nicholas .........................................................................................1799–1819
John Robertson..........................................................................................................1819–1834
Sidney S. Baxter ........................................................................................................1834–1852
Willis P. Bocock ........................................................................................................1852–1857
John Randolph Tucker ..............................................................................................1857–1865
Thomas Russell Bowden ...........................................................................................1865–1869
Charles Whittlesey (military appointee) ...................................................................1869–1870
James C. Taylor .........................................................................................................1870–1874
Raleigh T. Daniel ......................................................................................................1874–1877
James G. Field ...........................................................................................................1877–1882
Frank S. Blair ............................................................................................................1882–1886
Rufus A. Ayers ..........................................................................................................1886–1890
R. Taylor Scott ..........................................................................................................1890–1897
R. Carter Scott ...........................................................................................................1897–1898
A.J. Montague ...........................................................................................................1898–1902
William A. Anderson .................................................................................................1902–1910
Samuel W. Williams ..................................................................................................1910–1914
John Garland Pollard .................................................................................................1914–1918
J.D. Hank Jr.1  ............................................................................................................1918–1918
John R. Saunders .......................................................................................................1918–1934
Abram P. Staples2  .....................................................................................................1934–1947
Harvey B. Apperson3  ................................................................................................1947–1948
J. Lindsay Almond Jr.4  .............................................................................................1948–1957
Kenneth C. Patty5  .....................................................................................................1957–1958

 1The Honorable J.D. Hank Jr. was appointed Attorney General on January 5, 1918, to fill the unexpired term of the 
Honorable John Garland Pollard, and served until February 1, 1918.
 2The Honorable Abram P. Staples was appointed Attorney General on March 22, 1934, to fill the unexpired term of 
the Honorable John R. Saunders, and served until October 6, 1947.

 3The Honorable Harvey B. Apperson was appointed Attorney General on October 7, 1947, to fill the unexpired term 
of the Honorable Abram P. Staples, and served until his death on January 31, 1948.

 4The Honorable J. Lindsay Almond Jr. was elected Attorney General by the General Assembly on February 11, 1948, 
to fill the unexpired term of the Honorable Harvey B. Apperson, and resigned September 16, 1957.
 5The Honorable Kenneth C. Patty was appointed Attorney General on September 16, 1957, to fill the unexpired term 
of the Honorable J. Lindsay Almond Jr., and served until January 13, 1958.
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A.S. Harrison Jr. ........................................................................................................1958–1961
Frederick T. Gray6  ....................................................................................................1961–1962
Robert Y. Button .......................................................................................................1962–1970
Andrew P. Miller .......................................................................................................1970–1977
Anthony F. Troy7  ......................................................................................................1977–1978
John Marshall Coleman ............................................................................................1978–1982
Gerald L. Baliles .......................................................................................................1982–1985
William G. Broaddus8  ..............................................................................................1985–1986
Mary Sue Terry .........................................................................................................1986–1993
Stephen D. Rosenthal9  ..............................................................................................1993–1994
James S. Gilmore III .................................................................................................1994–1997
Richard Cullen10  .......................................................................................................1997–1998
Mark L. Earley  .........................................................................................................1998–2001
Randolph A. Beales11  ...............................................................................................2001–2002
Jerry W. Kilgore ........................................................................................................2002–2005
Judity Williams Jagdmann12 ......................................................................................2005–2006
Robert F. McDonnell ................................................................................................2006-

 6The Honorable Frederick T. Gray was appointed Attorney General on May 1, 1961, to fill the unexpired term of the 
Honorable A.S. Harrison Jr. upon his resignation on April 30, 1961, and served until January 13, 1962.

 7The Honorable Anthony F. Troy was elected Attorney General by the General Assembly on January 26, 1977, to 
fill the unexpired term of the Honorable Andrew P. Miller upon his resignation on January 17, 1977, and served until 
January 14, 1978.

 8The Honorable William G. Broaddus was appointed Attorney General on July 1, 1985, to fill the unexpired term of 
the Honorable Gerald L. Baliles upon his resignation on June 30, 1985, and served until January 10, 1986.

 9The Honorable Stephen D. Rosenthal was elected Attorney General by the General Assembly on January 29, 1993, 
to fill the unexpired term of the Honorable Mary Sue Terry upon her resignation on January 28, 1993, and served until 
noon, January 15, 1994.

 10The Honorable Richard Cullen was appointed Attorney General to fill the unexpired term of the Honorable James S. 
Gilmore III upon his resignation on June 11, 1997, at noon, and served until noon, January 17, 1998.

 11The Honorable Randolph A. Beales was elected Attorney General by the General Assembly on July 10, 2001, and 
was sworn into office on July 11, 2001, to fill the unexpired term of the Honorable Mark L. Earley upon his resignation 
on June 4, 2001, and served until January 12, 2002.

 12The Honorable Judith Williams Jagdmann was elected Attorney General by the General Assembly on January 27, 
2005, and was sworn into office on February 1, 2005, to fill the unexpired term of the Honorable Jerry W. Kilgore upon 
his resignation on February 1, 2005.
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The complete listing of all cases handled by the Office of 

the Attorney General is not reprinted in this report. Selected 

cases pending in or decided by the Supreme Court of Virginia 

and the Supreme Court of the United States are included, as 

required by § 2.2-516 of the Code of Virginia.
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CASES DECIDED IN THE SUPREME COURT OF VIRGINIA

Atkins v. Commonwealth. Reversing and remanding for new trial on mental retardation relating to 
conviction for capital murder and sentence of death.

Bailey v. Va. State Bar. Affirming three-year suspension of license to practice law of attorney who 
lied on his Bar application by refusing to tell the Bar that he was convicted of manslaughter and 
served prison time for that offense.

Barrett v. Va. State Bar. Affirming six-month suspension of attorney’s license to practice law.

Barrett v. Va. State Bar. Affirming in part, reversing in part, and remanding 30-month suspen-
sion of attorney’s license to practice law.

Boynton v. Kilgore. Affirming trial court decision that the Virginia Personnel Act does not cover 
twelve former employees of the Office of the Attorney General and disqualifies them from receiv-
ing benefits under the Workforce Transition Act of 1995 when they involuntarily were separated 
from service due to budget constraints.

Brown v. Commonwealth. Reversing Court of Appeals decision and holding that police lacked 
probable cause for warrantless arrest; court denied Commonwealth’s petition for rehearing 
seeking revision of a footnote.

Clum v. Strube. Dismissing petition for emergency stay and writ of prohibition against circuit 
court clerk involving a request to issue a subpoena duces tecum against a judge.

Commonwealth Transp. Comm’n v. Windsor Indus., Inc. Affirming circuit court decision hold-
ing that a landowner corporation, which had been dissolved before the statutory right came into 
existence, could reacquire property under the statute and under the facts of the case; interpreting 
§ 33.1-90(A) that provides when real property acquired by Commissioner is not used within a 
certain time period, it must be conveyed back to landowner at the original purchase price.

Davis v. Commonwealth. Affirming Court of Appeals decision that defendant was guilty of 
object penetration.

Dimaio v. Commonwealth. Affirming convictions for computer fraud and embezzlement and 
holding testimony of corporate officers regarding fair market value of misappropriated items 
was sufficient to establish the threshold for the felony offenses.

Dupree v. Commonwealth. Reversing Court of Appeals decision and holding that trial court 
erred in not allowing defendant to impeach his own witness, who had proved adverse, and that 
error was not harmless.

Foster v. Commonwealth. Affirming Court of Appeals decision and holding that five-year statute 
of limitations for petit larceny applied to bad check offense under § 18.2-181.

Green v. Va. State Bar. Reversing and remanding appeal of suspension of attorney’s license 
to practice law.

Hodges v. Commonwealth. Reversing decision of Court of Appeals and holding that evidence 
of value was insufficient to sustain conviction for grand larceny.

Hovis v. Va. State Bar. Dismissing appeal of a five-year suspension of attorney’s license to 
practice law.

In re Choi. Refusing petition for writs of mandamus or prohibition filed against judges seeking 
impermissible relief to undo the order of a circuit court judge.
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In re E-OIR Techs., Inc. Refusing petition for writ of mandamus or prohibition challenging judge’s 
ruling in discovery dispute.

In re Edmonds & Battle. Refusing petition for writ of mandamus in petitioners’ fifth attempt to over-
turn an order of the Supreme Court of Virginia dismissing petitioners’ appeal in a separate case.

In re Halatyn. Dismissing petition for writ of prohibition to prevent circuit court from holding 
a show-cause hearing.

In re Moseley. Dismissing petition for writ of prohibition to prohibit enforcement of order entered 
by judge barring petitioner from practicing in Arlington Circuit Court.

In re Perino.  Affirming three petitions for writ of prohibition seeking to preclude judge from 
hearing a motion for sanctions after he suspended a nonsuit order in a case.

In re Pinkard. Dismissing three-judge court’s two-year suspension of attorney’s license to practice 
law for submitting inflated fee requests to the court.

In re Robinson. Affirming three-year suspension of attorney’s license to practice law.

In re Rodriguez [Isidoro]. Refusing motion for preliminary injunction and petition for writ of 
mandamus and prohibition against Virginia State Bar through assistant bar counsel and vice 
chair of subcommittee who certified the charges against petitioner.

In re Rodriguez [Maria]. Refusing petition for appeal from dismissal of writ of mandamus against 
general district court judge for refusing to accept defendant’s guilty plea on a misdemeanor petit 
larceny charge after the Commonwealth’s attorney decided to seek felony indictment and nolle 
prosequi the misdemeanor charge.

Jackson v. Warden. Denying habeas corpus petition challenging conviction for capital murder and 
sentence of death.

Jenkins v. Dir. of Va. Ctr. for Behavioral Rehab. Ruling that a sexually violent prisoner has a right 
to effective assistance of counsel on appeal.

Jones v. Commonwealth. Affirming Court of Appeals decision and holding evidence supported 
conviction for felony child neglect pursuant to § 18.2-371.1(B)(1) where heavily armed police 
officers executed a no-knock search warrant at defendant’s apartment and found her eight-year-
old child within arm’s reach of several heroin capsules and cocaine residue.

Juniper v. Commonwealth. Affirming conviction for capital murder and sentence of death.

Lynch v. Commonwealth. Affirming Court of Appeals decision and holding a person may adopt 
the admission of another by silence and by words or conduct.

Markland Techs., Inc. v. Scott. Refusing petition for writ of mandamus or prohibition to direct 
judge to vacate a discovery order.

Molina v. Commonwealth. Affirming Court of Appeals decision and holding that trial court properly 
instructed jury on mental incapacity as basis for defendant’s guilt of rape and that error in finding 
instruction on rape was harmless and evidence supported conviction for forcible sodomy.

Nobrega v. Commonwealth. Affirming Court of Appeals decision and holding that rape defendant 
could not compel child victim to submit to psychological examination.

Orndorff v. Commonwealth. Affirming in part and reversing in part Court of Appeals decision 
and holding that the trial court properly found defendant competent for sentencing, but ruling 
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that denial of motion for new trial was not supported by evidence on one ground and was made 
using the wrong standard on the other ground.

Pappas v. Va. State Bar. Reversing six-month suspension of attorney’s license to practice law 
imposed by State Bar Disciplinary Board for representing driver charged with DUI while also 
representing passenger injured in accident.

Powell v. Warden. Denying habeas corpus petition on rehearing challenging conviction for capital 
murder and sentence of death.

Rawls v. Commonwealth. Affirming Court of Appeals decision and holding that defendant properly 
waived indictment, that amendment of warrant was properly allowed because nature of offense 
had not been changed although a higher punishment became available, and that evidence was 
sufficient to prove defendant’s possession of a firearm.

Roe v. Commonwealth. Reversing Court of Appeals decision and holding that dismissal by trial 
court upon motion of the Commonwealth could not be treated as a nolle prosequi.

Stevens v. Commonwealth. Affirming Court of Appeals decision and holding that any error in ad-
mission of blood test under implied consent law was harmless in light of admission of hospital 
toxicology report and evidence was sufficient to prove aggravated involuntary manslaughter.

Va. Polytechnic Inst. & State Univ. v. Interactive Return Serv., Inc. Reversing trial court’s de-
nial of University’s administrative offset of judgment debt against accounts receivable under 
Setoff Debt Collection Act and holding that state agencies can rely upon Act in non-tax related 
administrative offsets.

Walker v. Commonwealth. Affirming Court of Appeals decision and holding that no double jeopardy 
violation occurs where defendant is convicted of abduction, but acquitted of robbery stemming from 
same incident.

Washington v. Commonwealth. Affirming Court of Appeals decision and holding that Common-
wealth properly presented prior convictions in trial phase of defendant charged with third violent 
felony.

Welch v. Commonwealth. Reversing Court of Appeals decision and holding that minor’s testimony that 
she had “sexual relationship” with adult male defendant “over twenty” times, and defendant’s admis-
sion to victim’s mother that he was “having sexual relations” with minor, without further proof, was 
not sufficient to prove one of particular acts constituting “carnal knowledge” under § 18.2-63.

White v. Commonwealth. Affirming Court of Appeals decision and holding that trial court properly 
excluded defendant’s proffered “settled insanity” defense to a murder charge, as that evidence did 
not establish a prima facie case of insanity.

CASES PENDING IN THE SUPREME COURT OF VIRGINIA

Afzall v. Commonwealth. Appealing interpretation of Virginia statute imposing lien for medical 
services rendered through Medicaid.

Baldwin v. Commonwealth. Appealing Court of Appeals ruling that evidence was sufficient to prove 
defendant had the specific intent necessary to sustain his conviction for attempted murder.

Barlow v. Commonwealth. Appealing Court of Appeals ruling that Commonwealth’s use of its pe-
remptory strikes to remove African-Americans from the jury panel was not racially motivated.
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Burns v. Commonwealth. Interlocutory appeal on whether the public duty rule bars claims against 
a Department of Transportation road crew supervisor for his decision to leave a milled area of pave-
ment open one night with warning devices nearby.

Carpitcher v. Commonwealth. Appealing Court of Appeals dismissal of petition for a writ of actual 
innocence. Judgment followed an evidentiary hearing addressing questions of whether victim had 
recanted her testimony in a material way with regard to defendant’s culpability and, if so, whether 
recantation was the result of duress or undue pressure.

Commonwealth ex rel. State Water Control Bd. v. Chesapeake Bay Found., Inc. Appealing review 
of existence of representational standing in the environmental context.

Commonwealth Transp. Comm’n v. Target Corp. Appealing trial court rulings that § 25.1-417 
made it proper to exclude all knowledge by landowner of upcoming roadway project; redacting 
exhibits that were a part of the zoning of property to eliminate references to roadways; deny-
ing jury instructions concerning Commonwealth’s police power to regulate and control traffic; 
failing to find that jury commissioners’ report is contrary to evidence at trial; and failing to set 
aside award of damages as excessive in view of evidence presented in the case.

Conley v. Commonwealth. Appealing Court of Appeals decision that licensed clinical social 
worker was qualified to testify on psychological conditions of victim.

Elliott v. Warden. Habeas corpus case challenging conviction for capital murder and sentence of death.

Farrakhan v. Commonwealth. Appealing Court of Appeals holding that evidence sufficiently proved 
defendant’s possession of a concealed weapon after previous felony conviction.

Fitzgerald v. Commonwealth. Appealing Court of Appeals decision that licensed professional 
counselor was qualified to testify on psychological conditions of victim.

In re Powell. Appealing State Bar Disciplinary Board decision to suspend license to practice 
law for one year due to the one-year suspension of his license in the District of Columbia.

In re Rodriguez. Appealing State Bar Disciplinary Board decision to suspend license to practice 
law for violation of the Virginia Rules of Professional Conduct.

Johnson v. Commonwealth. Appealing Court of Appeals ruling dismissing actual innocence writ 
petition based upon nonbiological evidence, holding that coconspirator was not credible in his 
assertion that he testified falsely at trial.

Jordan v. Commonwealth. Appealing Court of Appeals decision that evidence supported convic-
tions for possession of ecstasy with intent to distribute and felony obstruction.

Juniper v. Warden. Habeas corpus case challenging conviction for capital murder and sentence of death.

Lewis v. Warden. Habeas corpus case challenging conviction for capital murder and sentence of death.

McDonald v. Commonwealth. Appealing constitutionally of Commonwealth’s sodomy statute as 
applied to sodomy with a minor over the age of consent.

McGowan v. Commonwealth. Appealing Court of Appeals en banc holding that Commonwealth 
permissibly may use evidence of subsequent bad act to impeach defendant’s false testimony dur-
ing cross-examination that she did not know what crack cocaine was.

Miles v. Commonwealth. Appealing RRASOR actuarial test required by § 37.2-903(C) and Com-
monwealth’s cross-appeal that expert witness was not qualified to testify on issues in a sexually 
violent prisoner case.

Muhammad v. Warden. Habeas corpus case challenging convictions for capital murder and sentences 
of death.
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Nusbaum v. Berlin. Certification from Court of Appeals relating to conviction for criminal con-
tempt by lawyer in civil case.

Patterson v. Commonwealth. Appealing Court of Appeals decision that defendant’s claim of im-
position of improper condition of probation was waived.

Powell v. Warden. Rehearing of decision denying habeas corpus petition challenging conviction 
for capital murder and sentence of death.

Robinson v. Commonwealth. Appealing Court of Appeals decision affirming convictions for 
reckless driving and leaving scene of accident where defendant’s automobile was involved in 
accident, but did not actually collide with other car.

Teleguz v. Commonwealth. Appealing conviction for capital murder and sentence of death.

Toothman v. Va. State Bar. Appealing public reprimand of attorney imposed by a three-judge panel.

Torloni v. Commonwealth. Appealing dismissal of tort suit in which plaintiff recovered 
$100,000 from joint tortfeasor and sued Commonwealth for same sum under Virginia Tort 
Claims Act, which caps recovery from Commonwealth at $100,000, arguing court erred in re-
ducing damage demand before applying settlement credits, and that plaintiff should be entitled 
to get judgment and have settlement credits applied before applying $100,000 cap from Act.

Ward v. Commonwealth. Appealing Court of Appeals ruling that anticipatory search warrant issued 
was valid, as based on probable cause. The Court also granted assignment of cross-error to Court 
of Appeals decision not to address alternatively the good-faith exception.

Winston v. Warden. Habeas corpus case challenging conviction for capital murder and sentence 
of death.

Young v. Commonwealth. Appealing Court of Appeals decision that held trial court’s error in al-
lowing certain evidence of other crimes committed by defendant was harmless regarding guilt, 
but not harmless regarding sentencing, and remanding for sentencing.

CASES IN THE SUPREME COURT OF THE UNITED STATES

Abdul-Wasi v. Virginia. Petition for certiorari, seeking review of constitutionality of Virginia’s 
judicially created rule regarding waiver of evidentiary objections, denied.

Banner v. United States. Petition for certiorari, seeking review of constitutionality of Congress’ 
refusal to allow the District of Columbia to enact a commuter tax, denied.

Bell Atlantic v. Twombly. Filing amicus curiae brief on the merits challenging the standard for 
stating a claim under the Sherman Antitrust Act, pending.

Bustillo v. Johnson, aff’d sub nom. Sanchez-Llamas v. Oregon. Application of the Vienna Con-
vention on Consular Relations as applied to state habeas corpus proceedings, affirmed.

Cent. Va. Cmty. Coll. v. Katz. Brief on the Merits, whether Congress may use the Article I Bank-
ruptcy Clause to abrogate sovereign immunity, affirmed.

Envtl. Prot. Agency v. New York; United Air Regulatory Group v. New York.  Petitions for certiorari, 
seeking review of a D.C. Circuit decision vacating an Environmental Protection Agency (EPA) 
regulation exempting certain equipment replacement activities from New Source Review air pollu-
tion preconstruction permit requirements. Virginia, along with ten other states, intervened in support 
of EPA before the D.C. Circuit and filing briefs in support of the petitions for certiorari, pending.



lii 2006 REPORT OF THE ATTORNEY GENERAL

Hedrick v. Warden. Petition for certiorari, seeking review of and stay from decision of Fourth Cir-
cuit affirming denial of habeas corpus relief from conviction of capital murder and sentence of 
death, denied.

Herring v. Richmond Med. Ctr. for Women. Petition for certiorari, seeking review of Fourth Circuit 
decision declaring that Virginia’s ban on partial birth infanticide is unconstitutional, pending.

Jackson [Jerry] v. Warden. Petition for certiorari, seeking review of Supreme Court of Virginia 
decision denying habeas corpus petition challenging conviction for capital murder and sentence of 
death, pending.

Jackson [Kent] v. Warden. Petition for certiorari, seeking review of Supreme Court of Virginia 
decision denying habeas corpus petition challenging conviction for capital murder and sentence of 
death, denied.

Juniper v. Virginia. Petition for certiorari, seeking review of Supreme Court of Virginia decision 
affirming conviction for capital murder and sentence of death, denied.

Lenz v. Warden. Petition for certiorari, seeking review of and stay from Fourth Circuit decision affirm-
ing denial of habeas corpus relief from conviction of capital murder and sentence of death, denied.

Mattaponi Indian Tribe v. Virginia. Petition for certiorari, seeking review of Supreme Court of Vir-
ginia decision on status of pre-Independence treaty between Indian Tribe and British Crown, denied.

Morrisette v. Warden. Petition for certiorari, seeking review of Supreme Court of Virginia decision 
granting writ of habeas corpus challenging conviction for capital murder and sentence of death, 
denied.

Muhammad v. Virginia. Petition for certiorari, seeking review of Supreme Court of Virginia deci-
sion affirming convictions for capital murder and sentences of death, denied.

New York v. Envtl. Prot. Agency. Filing amicus curiae brief as respondents in support of petition 
challenging validity of new regulations concerning emissions from power plants, pending.

Schmitt v. Warden. Petition for certiorari, seeking review of and application for stay from Fourth 
Circuit decision affirming denial of habeas corpus relief from conviction of capital murder and 
sentence of death, denied.

Schneider v. Virginia. Petition for certiorari, challenging admissibility of preliminary hearing testi-
mony in a criminal trial, pending.

Schwartz v. Virginia. Petition for certiorari, seeking review of constitutionality of the short form 
indictment, denied.

Texas v. Meyers. Filing amicus brief in support of the petition for certiorari seeking review re-
garding whether removal of a case from state court to federal court waives sovereign immunity, 
pending.

Mont. Bd. of Invs. v. Deutsche Bank Sec., Inc. Filing amicus brief in support of petition seeking 
review of whether Nevada v. Hall should be overruled, pending.

Vanderwall v. Va. Beach. Petition for certiorari of inmate convicted of sex offenses who sued 
the Commonwealth, attorney general, and numerous other state officials for alleged constitu-
tional violations during his arrest and prosecution, denied.
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Vinson v. Warden. Petition for certiorari, seeking review of and application for stay from Fourth 
Circuit decision affirming denial of habeas corpus relief from conviction of capital murder and sen-
tence of death, denied.

Walton v. Dir., Va. Dep’t of Corr. Petition for certiorari, seeking review of and application for stay 
from Fourth Circuit decision affirming denial of habeas corpus relief from conviction of capital 
murder and sentence of death, denied.

Warden v. Morrisette. Petition for certiorari, seeking review of decision granting writ of habeas 
corpus challenging conviction for capital murder and sentence of death, denied.

Washington v. Morrisette. Petition for certiorari on issues related to ineffective assistance of 
counsel claims, denied.
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Section 2.2-505 of the Code of Virginia authorizes the Attorney 
General to render official written advisory opinions only when 
requested in writing to do so by the Governor; members of the 
General Assembly; judges and clerks of courts of record, and 
judges of courts not of record; the State Corporation Commission; 
Commonwealth’s, county, city or town attorneys; city or county 
sheriffs and treasurers; commissioners of the revenue; electoral board 
chairmen or secretaries; and state agency heads.

Each opinion in this report is preceded by a main headnote 
briefly describing the subject matter of the opinion.  For purposes 
of citing an opinion, each opinion begins on the page on which 
the opinion number preceding the opinion first appears.  Cite an 
opinion in this report as follows:  2006 Op. Va. Att’y Gen. ___.

Opinions of the Attorney General may be accessed on the 
Internet, beginning with opinions issued in January 1996, at 
www.vaag.com; on LEXISNEXIS, beginning with opinions 
issued in July 1958; and on WESTLAW, beginning with opin-
ions issued in 1976.  The following CD-ROM products con-
tain opinions of the Attorney General:  Michie’s Law on Disc 
for Virginia, including opinions from July 1980; CaseFinder, 
including opinions from July 1967; and Virginia Reporter & 
West’s® Virginia Code, including opinions from July 1976.
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OP. NO. 06-063
ADMINISTRATION OF GOVERNMENT: VIRGINIA FREEDOM OF INFORMATION ACT.
MENTAL HEALTH, SUBSTANCE ABUSE SERVICES, ETC.: CIVIL COMMITMENT OF SEXUALLY 
VIOLENT PREDATORS.
Virginia Freedom of Information Act, which prohibits use by incarcerated individuals, is 
not applicable to patients in state mental health institutions and individuals committed to 
Virginia Center for Behavioral Rehabilitation under Civil Commitment of Sexually Violent 
Predators Act.

THE HONORABLE H. MORGAN GRIFFITH
MEMBER, HOUSE OF DELEGATES
OCTOBER 23, 2006

ISSUE PRESENTED

You ask whether § 2.2-3703(C) of The Virginia Freedom of Information Act1 
(“FOIA”) is applicable to patients in state mental health institutions and individuals 
committed pursuant to the Civil Commitment of Sexually Violent Predators Act2 
(“SVPA”).

RESPONSE

It is my opinion that § 2.2-3703(C) of The Virginia Freedom of Information Act, 
which prohibits the use of the Act by incarcerated individuals, is not applicable to 
patients in state mental health institutions and individuals committed to the Virginia 
Center for Behavioral Rehabilitation under the Civil Commitment of Sexually 
Violent Predators Act.

APPLICABLE LAW AND DISCUSSION

Section 2.2-3703(C) of FOIA provides:

No provision of this chapter [Chapter 37] or Chapter 21 (§ 30-178 
et seq.) of Title 30 shall be construed to afford any rights to any 
person incarcerated in a state, local or federal correctional facility, 
whether or not such facility is (i) located in the Commonwealth 
or (ii) operated pursuant to the Corrections Private Management 
Act (§ 53.1-261 et seq.). However, this subsection shall not be 
construed to prevent an incarcerated person from exercising his 
constitutionally protected rights, including, but not limited to, his 
rights to call for evidence in his favor in a criminal prosecution.

“[T]he primary objective of statutory construction is to ascertain and give effect 
to legislative intent.”3 “The purpose for which a statute is enacted is of primary 
importance in its interpretation or construction. ‘A statute often speaks as plainly by 
inference, and by means of the purpose that underlies it, as in any other manner.’”4 
Furthermore, words and phrases must be considered in context to arrive at a 
construction that will promote the object and purpose of the statute.5

The General Assembly does not define the term “incarcerated” as it is used in 
§ 2.2-3703(C). Generally, when a term is not defined, it must be given its ordinary 
meaning.6 The term “incarceration” generally means “[t]he act or process of 
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confining someone; IMPRISONMENT.”7 The term “imprisonment” means “[t]he act 
of confining a person, esp[ecially] in a prison” or “[t]he state of being confined; a 
period of confinement.”8 In addition, the word “shall” used in a statute ordinarily, but 
not always, implies that its provisions are mandatory.9 The word “shall” as used in 
§ 2.2-3703(C) expressly prohibits a reading of FOIA to allow an individual who is 
“incarcerated in a state, local or federal correctional facility” to obtain public records 
other than those related to “evidence in his favor in a criminal prosecution.”

The General Assembly defines the terms “local correctional facility” and “state 
correctional facility” in § 53.1-1:

“Local correctional facility” means any jail, jail farm or other 
place used for the detention or incarceration of adult offenders, 
excluding a lock-up, which is owned, maintained or operated by 
any political subdivision or combination of political subdivisions 
of the Commonwealth.

….

“State correctional facility” means any correctional center or 
correctional field unit used for the incarceration of adult offenders 
established and operated by the Department of Corrections, or 
operated under contract pursuant to § 53.1-262. This term shall 
include “penitentiary” whenever used in [Title 53.1] or other titles 
of the Code. [Emphasis added.]

The General Assembly has not defined the term “federal correctional facility,” nor do 
the federal regulations.

The General Assembly defines the term “state hospital” in § 37.2-100 to mean “a 
hospital, psychiatric institute, or other institution operated by the Department [of 
Mental Health, Mental Retardation and Substance Abuse Services] that provides care 
and treatment for persons with mental illness.” An individual is admitted to a state 
hospital either voluntarily, pursuant to § 37.2-805, or involuntarily, pursuant to Article 
5 of Chapter 7, §§ 37.2-814 to 37.2-828, or Chapter 9, §§ 37.2-900 to 37.2-920, of 
Title 37.2. Therefore, a person admitted to a state hospital is not incarcerated in a 
state or local correctional facility as defined by the General Assembly.10

CONCLUSION

Accordingly, it is my opinion that § 2.2-3703(C) of The Virginia Freedom of Infor-
mation Act, which prohibits the use of the Act by incarcerated individuals, is not 
applicable to patients in state mental health institutions and individuals committed 
to the Virginia Center for Behavioral Rehabilitation under the Civil Commitment of 
Sexually Violent Predators Act.

1
VA. CODE ANN. tit. 2.2, ch. 37, §§ 2.2-3700 to 2.2-3714 (2005, Supp. 2006 & Spec. Supp. 2006).

2
VA. CODE ANN. tit. 37.2, ch. 9, §§ 37.2-900 to 37.2-920 (2005 & Supp. 2006).

3
Turner v. Commonwealth, 226 Va. 456, 459, 309 S.E.2d 337, 338 (1983); see also 1994 Op. Va. Att’y 

Gen. 114, 116.
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4
Norfolk S. Ry. Co. v. Lassiter, 193 Va. 360, 364, 68 S.E.2d 641, 643 (1952) (quoting Leitner v. Citizens Cas. 

Co., 52 A.2d 687, 690 (1947)).
5
See Turner, 226 Va. at 460, 309 S.E.2d at 339 (meaning of words finds expression from purport of entire 

phrase of which it is a part); 2A NORMAN J. SINGER, SUTHERLAND STATUTORY CONSTRUCTION § 47.16, at 265 
(6th ed. 2000) (“If the legislative intent or meaning of a statute is not clear, the meaning of doubtful words 
may be determined by reference to their relationship with other associated words and phrases.”); 1993 
Op. Va. Att’y Gen. 192, 195.
6
See McKeon v. Commonwealth, 211 Va. 24, 27, 175 S.E.2d 282, 284 (1970).

7
BLACK’S LAW DICTIONARY 775 (8th ed. 2004).

8
Id. at 773.

9
See, e.g., Schmidt v. City of Richmond, 206 Va. 211, 217-18, 142 S.E.2d 573, 578 (1965) (noting that stat-

ute using “shall” required court to summon nine disinterested freeholders in condemnation case); cf. Ladd v. 
Lamb, 195 Va. 1031, 1035-36, 81 S.E.2d 756, 758-59 (1954) (noting that statute providing that clerk of 
court “shall forward” copy of conviction to Commissioner of Department of Motor Vehicles within fifteen 
days not mandatory but merely directory); see also 1986-1987 Op. Va. Att’y Gen. 210, 211; 17 MICHIE’S JUR. 
Statutes § 60, at 436-37 (1994).
10

See Shivaee v. Commonwealth, 270 Va. 112, 123, 613 S.E.2d 570, 576 (2005) (noting that person involun-
tarily committed under SVPA is committed to secure mental health facility upon release from prison), cert. 
denied, 126 S. Ct. 626, 2005 LEXIS 8260 (U.S. 2005), reh’g denied, 126 S. Ct. 1130, 2006 U.S. LEXIS 334 
(U.S. 2006). Additionally, courts have determined that a commitment under SVPA is a civil rather than a 
criminal proceeding. See, e.g., id. at 125-26, 613 S.E.2d at 577-78.

OP. NO. 06-034
ADMINISTRATION OF GOVERNMENT: VIRGINIA PUBLIC PROCUREMENT ACT – CONTRACT 
FORMATION AND ADMINISTRATION.
EDUCATIONAL INSTITUTIONS: UNIVERSITY OF VIRGINIA – BOARD OF VISITORS — RESTRUCTURED 
HIGHER EDUCATION FINANCIAL AND ADMINISTRATIVE OPERATIONS ACT – CAPITAL PROJECTS; 
PROCUREMENT; PROPERTY GENERALLY.
No authority granted to University of Virginia’s Board of Visitors to require that minimum or 
living wage be paid by private contractors and vendors to their employees. Virginia Public 
Procurement Act does not authorize requirement of living wage in public procurement 
process.

JOHN T. CASTEEN III
PRESIDENT, UNIVERSITY OF VIRGINIA
APRIL 28, 2006

ISSUE PRESENTED

You ask whether the Board of Visitors of the University of Virginia may stipulate a 
minimum or living wage requirement, other than the wage levels required by federal 
and state law, that must be paid by private contractors and vendors to their employees 
either as a condition of the award of a procurement contract or pursuant to the Board’s 
general regulatory authority.

RESPONSE

It is my opinion that the Board of Visitors of the University of Virginia does not have 
the authority to require as a term of a contract with private parties, that a minimum 
or living wage be paid by private contractors and vendors to their employees. Such 
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authority has not been granted to the Board by the General Assembly, and the Virginia 
Public Procurement Act does not authorize the requirement of a living wage in the 
public procurement process.

APPLICABLE LAW AND DISCUSSION

It is well established in Virginia that a university, through its governing board, “‘has 
not only the powers expressly conferred upon it, but it also has the implied power to 
do whatever is reasonably necessary to effectuate the powers expressly granted.’”1 
This broad authority does not, however, supersede statutory or case law, public 
policy, or explicit statements of the General Assembly regarding specific topics.2 The 
Board of Visitors of the University of Virginia is granted the authority to “make such 
regulations as they may deem expedient, not being contrary to law.”3 By enacting the 
Virginia Public Procurement Act4 (the “Procurement Act”), the General Assembly 
has established explicit statutory provisions governing public procurement of goods 
and services.

The purpose of the Procurement Act “is to enunciate the public policies pertaining to 
governmental procurement from nongovernmental sources.”5 Section 2.2-4303(A) 
of the Procurement Act provides that “[a]ll public contracts with nongovernmental 
contractors for the purchase or lease of goods, or for the purchase of services, 
insurance, or construction, shall be awarded after competitive sealed bidding, or 
competitive negotiation as provided in this section, unless otherwise authorized by 
law.” The Procurement Act further ensures that solicitations by governmental units 
are presented and awarded in a fair manner in order to promote competition.6 The 
intent of the Procurement Act is to provide a procedure under which pursuant to a 
competitive bidding process, the tax dollars of the Commonwealth are spent in an 
efficient and reasonable manner to obtain the highest quality of goods and services.7 
The Procurement Act operates as a statement by the General Assembly regarding the 
factors it considers relevant and which may be considered by a government body in 
the procurement process.

The Attorney General has responded on several occasions to requests for advice on 
factors that may be considered in the procurement process.8 The Attorney General 
previously has concluded that it is inconsistent with the policy of the Procurement 
Act to condition award of a contract on factors that are unrelated to the goods or 
services being procured.9 Additionally, the Attorney General has concluded that a 
county seeking to impose an affordable housing requirement on the selection of a 
depository for county funds is impermissible,10 a city may not adopt an ordinance 
prohibiting discrimination on the basis of sexual orientation in the award of 
government contracts,11 and a locality may not adopt a policy granting preference 
to local bidders.12 In each of these instances, the Attorney General opined that 
specifications must reflect the procurement needs of the public body, and that those 
needs must be related to the products or services procured.13

The essence of the Procurement Act is to award a contract for the procurement of 
goods or services to the lowest “responsive or responsible” bidder, to conserve the 
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taxpayers’ money. Adding a living wage requirement would logically be inconsistent 
with this requirement, since requiring increased labor costs would undoubtedly lead 
to a higher price of such goods or services to the Commonwealth.

I have considered whether the “best value” provision of the Procurement Act pro-
vides authority for an entity to require a “living wage.” The Procurement Act states 
that “[p]ublic bodies may consider best value concepts when procuring goods and 
nonprofessional services, but not construction or professional services. The criteria, 
factors, and basis for consideration of best value and the process for the consideration 
of best value shall be as stated in the procurement solicitation.”14 The “best value” 
must be predetermined in the solicitation and is defined as “the overall combination 
of quality, price, and various elements of required services that in total are optimal 
relative to a public body’s needs.”15

The clear purpose of “best value” considerations is to allow a governmental unit in a 
competitive negotiation process to consider factors other than price related to the goods 
or services being solicited. Any factor, however, must fall within the statutory definition 
of “the overall combination of quality, price, and various elements of required services 
that in total are optimal relative to a public body’s needs.”16 Therefore, a link must 
exist between the factors asserted under “best value” considerations and the needs of 
the procuring public body. The amount of wages paid by a private contractor to its 
employees does not affect the needs of a public body or the quality of the product or 
services. The rationale supporting “living wage” ordinances or contractual provisions is 
that public bodies should not contract with nongovernmental employers who pay what 
are perceived as inadequate wages.17 In addition, “living wage” policies may address 
issues such as health insurance, paid vacation, labor relations, and hiring practices. As 
such, the “living wage” issue clearly is a matter of social, political, or economic policy. 
It is not related to the goods or services sought to be procured and therefore is not 
subject to “best value” consideration.

Additionally, there is no evidence that by inserting the “best value” provision in the 
Procurement Act, the General Assembly intended to depart from the long-standing 
interpretations of the Procurement Act by the Attorney General.18 There is nothing 
in § 2.2-4300(C) or § 2.2-4301 to suggest that the General Assembly intended to 
change the basic policy of the Procurement Act requiring that specifications reflect 
the procurement needs of the public body.

The additional management authority granted to the University of Virginia by 
the General Assembly pursuant to the Restructured Higher Education Financial 
and Administrative Operations Act19 (the “Restructuring Act”) does not affect my 
analysis of the question you present. The Restructuring Act does not bestow upon the 
University any authority to set “living wage” requirements in contracts. It does provide 
that an approved management agreement with the Commonwealth may exempt a 
university from provisions of the Procurement Act when such agreement expressly 
provides for deviations from those provisions.20 There is no general or implicit 
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exemption from the Procurement Act. I note that while a management agreement 
may exempt the University from provisions of the Procurement Act, the University’s 
procurement policies must still reflect the “competitive principles” established by the 
Procurement Act “and shall … seek competition to the maximum practical degree.”21 
The Attorney General has previously stated that such competitive principles are those 
factors “customarily associated with competition and are generally related to the cost 
of the work, quality of the work, and capability of the vendor to comply with the 
bid documents. There is no indication in the [Procurement] Act that ‘competitive 
principles’ includes non-work related factors.”22

The executed management agreement for the University of Virginia23 does not 
include a living wage exemption from the Procurement Act and acknowledges that 
the University remains subject to, and its Board of Visitors derives its authority from, 
the General Assembly.24

In summary, the General Assembly is the body responsible for establishing the 
public policy of the Commonwealth.25 The General Assembly has established 
the Commonwealth’s public policy regarding governmental procurement in the 
Procurement Act.26 The University of Virginia operates under an approved management 
agreement that is still subject to that public policy and which provides no exception. 
A prior opinion of the Attorney General concluded that it is inconsistent with the 
policy of the Procurement Act to condition the award of a contract on factors that are 
unrelated to the goods or services being procured,27 and the General Assembly has 
not acted to overrule that opinion.28

CONCLUSION

Accordingly, it is my opinion that the Board of Visitors of the University of Virginia 
does not have the authority to require as a term of a contract with private parties, 
that a minimum or living wage be paid by private contractors and vendors to their 
employees. Such authority has not been granted to the Board by the General Assembly, 
and the Virginia Public Procurement Act does not authorize the requirement of a 
living wage in the public procurement process.

1
Goodreau v. Rector & Visitors, 116 F. Supp. 2d 694, 703 (W.D. Va. 2000) (quoting Batcheller v. Com-

monwealth, 176 Va. 109, 123, 10 S.E.2d 529, 535 (1940)).
2
Virginia public colleges and universities are state agencies; they are statutory corporations created and 

empowered by acts of the General Assembly. As such they are subject to the control of the General 
Assembly and are limited to the powers granted them. See e.g., Jones v. Commonwealth, 267 Va. 218, 
222-23, 591 S.E.2d 72, 74-75 (2004); see also VA. CODE ANN § 23-69 (2003) (providing that Board of 
Visitors of University of Virginia “shall be at all times subject to the control of the General Assembly”); 
§ 23-114 (2003) (providing that Board of Visitors of Virginia Tech “shall at all times be under the control 
of the General Assembly”); § 23-122 (2003) (providing that Board of Visitors of Virginia Tech “may make 
such regulations as they deem expedient, not contrary to law”); § 23-91.24 (2003) (providing that Board 
of Visitors of James Madison University “shall be subject at all times to the control of the General As-
sembly”). Similar provisions – often utilizing the exact language – prescribe the authority of the Boards 
of Visitors of the University of Mary Washington, Virginia Military Institute, Radford University, Virginia 
State University, Norfolk State University, Longwood University, and the College of William & Mary.
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3
Section 23-76 (2003).

4
VA. CODE ANN §§ 2.2-4300 to 2.2-4377 (2005).

5
Section 2.2-4300(B).

6
Section 2.2-4300(C).

7
Id.

8
See infra notes 9-12 and accompanying text.

9
1992 Op. Va. Att’y Gen. 38.

10
Id. Section 2.2-4327 now permits any county or city authorized pursuant to the statute to consider a 

depository’s promotion of affordable housing as a selection criterion.
11

1985-1986 Op. Va. Att’y Gen. 19.
12

1983-1984 Op. Va. Att’y Gen. 455. Section 2.2-4328(A) now authorizes localities to adopt a local pref-
erence policy to resolve tie bids; however, § 2.2-4328(B) limits the local preference policy to bids submit-
ted under a written “Invitation to Bid.”
13

Some of these actions are now permissible due to legislative changes enacted subsequent to the respec-
tive opinions of the Attorney General. See supra notes 10 and 12.
14

Section 2.2-4300(C).
15

Section 2.2-4301.
16

Id. (defining “best value”).
17

The press release issued by the Living Wage Campaign calls the provision of a living wage a “moral 
imperative.” Press Release, Living Wage Campaign, Statement from the Living Wage Campaign Regard-
ing President Casteen’s Remarks at Faculty Senate Meeting (Mar. 1, 2006), available at http://livingwage.
wordpress.com/2006/03/02/press-release-3106-response-to-pres-casteens-remarks/ (last visited Apr. 20, 
2006). The Living Wage Campaign website states that “[t]he concept behind any living wage campaign is 
simple: Our limited public dollars should not be subsidizing poverty-wage work.” The Living Wage Re-
source Center: The National Movement, The Living Wage Movement: Building Power in our Workplaces 
and Neighborhoods, at http://www.livingwagecampaign.org/index.php?id=2071 (last visited Apr. 20, 
2006). The Economic Policy Institute states that “[t]he rationale behind the [living wage] ordinances is 
that city and county governments should not contract with or subsidize employers who pay poverty-level 
wages.” See The Economic Policy Institute, Living Wage Facts at a Glance, available at http://www.epi-
net.org/content.cfm/issueguides_living wage_livingwagefacts (last visited Apr. 20, 2006).
18

The Supreme Court of Virginia has stated that “[t]he legislature is presumed to have had knowledge 
of the Attorney General’s interpretation of the statutes, and its failure to make corrective amendments 
evinces legislative acquiescence in the Attorney General’s view.” Richard L. Deal & Assocs. v. Common-
wealth, 224 Va. 618, 622, 299 S.E.2d 346, 348 (1983).
19

Sections 23-38.88 to 23-38.121 (Supp. 2005).
20

Section 23-38.110(A).
21

Id.
22

1983-1984 Op. Va. Att’y Gen. 455, 456 (emphasis in original).
23

The General Assembly approved the 2006 Management Agreement Between the Commonwealth of 
Virginia and the University of Virginia on March 27, 2006. See 2006 H.B. 1502, available at http://leg1.
state.va.us/cgi-bin/legp504.exe?ses=061&typ=bil&val=hb1502; 2006 S.B. 675, available at http://leg1.
state.va.us/cgi-bin/legp504.exe?ses=061&typ=bil&val=sb675 [hereinafter “2006 Agreement”).
24

See id., ch. 3, art. 2, at *105-11 (2006 Agreement); see also § 23-38.91(B) (providing that each covered 
institution still will be governed by appropriation act and its enabling legislation). The University of 
Virginia’s enabling legislation includes a provision that it shall at all times be subject to the control of the 
General Assembly. See § 23-69.
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25
City of Charlottesville v. DeHaan, 228 Va. 578, 583, 323 S.E.2d 131, 133 (1984).

26
See § 2.2-4303(A).

27
See supra note 9 and accompanying text.

28
See supra note 18. See also, a 2002 opinion of the Attorney General which concluded that a locality does 

not have the authority to require contractors to provide a “living wage” to their employees as a condition 
to the award of a public contract. 2002 Op. Va. Att’y Gen. 13. The extent to which localities have acted 
contrary to the 2002 opinion does not set a precedent for universities to act likewise. Virginia’s public 
colleges and universities are agencies of the Commonwealth; counties, cities, and towns are subordinate 
political subdivisions of the Commonwealth subject to the Dillon Rule of strict construction. It is my opin-
ion that any locality requiring a “living wage” as a condition to award a procurement contract is violating 
the Procurement Act.

OP. NO. 06-078
AGRICULTURE, HORTICULTURE AND FOOD: COMPREHENSIVE ANIMAL LAWS.
Publicly funded animal shelters or ‘pounds’ may not euthanize dogs based solely upon breed.

THE HONORABLE KENNETH COOPER ALEXANDER
MEMBER, HOUSE OF DELEGATES
OCTOBER 30, 2006

ISSUE PRESENTED

You ask whether it is lawful for publicly funded animal shelters to euthanize dogs 
based solely upon breed.

RESPONSE

It is my opinion that publicly funded animal shelters or “pounds”1 may not euthanize 
dogs based solely upon breed.

APPLICABLE LAW AND DISCUSSION

Chapter 27.4 of Title 3.1, §§ 3.1-796.66 through 3.1-796.129, contains Virginia’s “Com-
prehensive Animal Laws.” Under § 3.1-796.76(A), an animal2 may be euthanized when it 
“is sick or injured and the owner of such animal cannot be immediately located.” Section 
3.1-796.114 permits a humane investigator to destroy any animal “found abandoned or 
not properly cared for when … the animal appears to be injured, disabled or diseased, past 
recovery, or the injury, disease or disability is such that a reasonable owner would cause the 
animal to be destroyed.”

Similarly, “[a]ny humane investigator, law-enforcement officer or animal control 
officer may lawfully seize and impound any animal that has been abandoned, has 
been cruelly treated,” or has not received adequate care that renders the animal in a 
condition that constitutes “a direct and immediate threat to its life, safety or health.”3 
Upon a finding by a general district court that the impounded animal is abandoned, 
has been cruelly treated, or has not received adequate care, it may order that the 
animal be humanely destroyed.4

Under certain circumstances, an animal may be euthanized if it is not claimed by its 
owner from a licensed veterinarian or boarding establishment.5 Pursuant to § 3.1-796.119, 



2006 REPORT OF THE ATTORNEY GENERAL 11

a companion animal6 of unknown ownership “found running at large” may, among other 
things, be euthanized pursuant to the provisions of § 3.1-796.96. Section 3.1-796.96 sets 
forth the general requirements and criteria for humanely disposing of animals held in 
pounds. Animal shelters and releasing agencies also may dispose of animals pursuant 
§ 3.1-796.96.7 Additionally, an animal found in the act of killing or injuring livestock or 
poultry may be destroyed.8

Pursuant to § 3.1-796.93:1(B), if a general district court finds that an animal is a “vicious 
dog,”9 the general district court shall order the animal euthanized in accordance with 
§ 3.1-796.119. Most relevant to the inquiry addressed herein is § 3.1-796.93:1(C), 
which provides that “[n]o canine or canine crossbreed shall be found to be a dangerous 
dog or vicious dog solely because it is a particular breed, nor is the ownership of a 
particular breed of canine or canine crossbreed prohibited.” (Emphasis added.)

Although vicious dogs may be destroyed, there are exceptions where the dog’s actions 
are not considered dangerous or vicious if the threat, injury, or damage was sustained 
by a person committing a crime upon the premises of the animal’s owner, committing 
a willful trespass, or in some form provoking or abusing the animal.10 Other exceptions 
include when the dog is responding to pain or injury, protecting itself, its offspring or 
a person, or its owner’s property.11 Clearly, there are requirements that must be met 
before a dog is deemed vicious and can be euthanized.12

CONCLUSION

Accordingly, it is my opinion that publicly funded animal shelters or “pounds”13 may 
not euthanize dogs based solely upon breed.

1
“‘Animal shelter’ means a facility, other than a private residential dwelling and its surrounding grounds, 

that is used to house or contain animals and that is owned, operated, or maintained by a nongovernmental 
entity[.]” VA. CODE ANN. § 3.1-796.66 (Supp. 2006). “‘Pound’ means a facility operated by the Common-
wealth, or any locality, for the purpose of impounding or harboring seized, stray, homeless, abandoned, or 
unwanted animals; or a facility operated for the same purpose under a contract with any county, city, town, 
or incorporated society for the prevention of cruelty to animals.” Id. For purposes of this opinion, the term 
“pound” refers to a “publicly funded animal shelter.”
2
Consistent with the definition of “animal” under § 3.1-796.66, the term animal as used herein refers to 

dogs unless otherwise indicated.
3
See § 3.1-796.115(A) (Supp. 2006).

4
See § 3.1-796.115(D).

5
See § 3.1-796.75 (1994).

6
Section 3.1-796.66 defines a “companion animal” to include a domestic or feral dog.

7
See § 3.1-796.96:2(A) (Supp. 2006) (authorizing animal shelters to dispose of animals pursuant to § 3.1-796.66(B)-(F)); 

§ 3.1-796.96:5 (authorizing releasing agencies, other than pounds, to dispose of animals pursuant to § 3.1-796.66(B)-(F)).
8
See § 3.1-796.116 (Supp. 2006).

9
The term “vicious dog” “means a canine or canine crossbreed that has (i) killed a person; (ii) inflicted serious 

injury to a person …; or (iii) continued to exhibit the behavior that resulted in a previous finding by a court or 
… by an animal control officer … that it is a dangerous dog.” Section 3.1-796.93:1(A) (Supp. 2006).
10

See § 3.1-796.93:1(C).
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11
Id.

12
Although local governing bodies may under certain circumstances adopt more stringent animal control 

rules, the General Assembly did not intend to permit local governments to adopt ordinance provisions 
more stringent than those set forth in § 3.1-796.93:1. See § 3.1-796.93:1(M); 1996 Op. Va. Att’y Gen. 
17, 18-19.
13

See supra note 1.

OP. NO. 06-019
ALCOHOLIC BEVERAGE CONTROL ACT: ADMINISTRATION OF LICENSES – LICENSES GRANTED 
BY BOARD; LIMITATIONS; REVOCATION AND SUSPENSION.
Authority for Virginia Alcoholic Beverage Control Board to issue wholesale wine license 
to cooperative wholesaler; license is not prohibited provided cooperative wholesaler 
is not ‘owned, in whole or in part, by any manufacturer of alcoholic beverages, any 
subsidiary or affiliate of such manufacturer or any person under common control with 
such manufacturer.’ Decision regarding what constitutes ‘common control’ is factual 
determination for Board. Act does not prohibit farm winery from leasing portion of its 
premises or from leasing equipment to such wholesaler for use in its business or from 
employing same persons as wholesaler. Statutes and regulations that apply to other 
wholesalers also apply to cooperative wholesalers composed of persons associated 
with farm wineries.

THE HONORABLE ROBERT S. BLOXOM
SECRETARY OF AGRICULTURE AND FORESTRY
APRIL 18, 2006

ISSUE PRESENTED

You pose several questions regarding the distribution of a farm winery’s products 
by a cooperative wholesaler. First, you ask whether a cooperative wholesaler is the 
type of entity which may be issued a wholesale wine license pursuant to § 4.1-2071 
or whether such license would be prohibited by § 4.1-223. You next ask whether the 
Alcoholic Beverage Control Act2 prohibits a farm winery from leasing a portion of 
its premises to a cooperative wholesaler. You also inquire whether the Act prohibits 
a farm winery from leasing equipment to a wholesaler for use in its business or 
prohibits a farm winery from employing the same person employed by the cooperative 
wholesaler. Finally, you ask whether a cooperative wholesaler, composed of persons 
associated with farm wineries, is subject to all of the statutes and regulations that 
apply to other wholesalers.

RESPONSE

It is my opinion that the Virginia Alcoholic Beverage Control Board3 may issue a 
wholesale wine license to a cooperative wholesaler pursuant to § 4.1-207. Such license 
is not prohibited by § 4.1-223(2) provided the cooperative wholesaler is not “owned, 
in whole or in part, by any manufacturer of alcoholic beverages, any subsidiary 
or affiliate of such manufacturer or any person under common control with such 
manufacturer.” Further, it is my opinion that any decision regarding what constitutes 
“common control” is a factual determination for the Board in any particular situation.4 
It also is my opinion that the Alcoholic Beverage Control Act does not prohibit a 
farm winery from leasing a portion of its premises to a cooperative wholesaler or 



2006 REPORT OF THE ATTORNEY GENERAL 13

from leasing equipment to a wholesaler for use in its business. Additionally, the Act 
does not prohibit a farm winery from employing the same persons employed by the 
cooperative wholesaler. Finally, it is my opinion that the statutes and regulations 
that apply to other wholesalers also apply to cooperative wholesalers composed of 
persons associated with farm wineries.

BACKGROUND

You relate that the Virginia Alcoholic Beverage Control Board has received several 
questions regarding the options available to Virginia farm wineries to distribute their 
products to retailers. The inquiries were prompted by the decision of the United 
States District Court for the Eastern District of Virginia in the matter of Brooks v. 
Danielsen.5 The District Court declared that § 4.1-204(4)-(5), which provided farm 
wineries a direct wholesale privilege, was unconstitutional. As a result, farm wineries 
are required to sell their products to an independent wholesale distributor for resale 
to retailers. You inquire regarding the legality of forming cooperative wholesalers6 
to distribute their products to retailers as an alternative to selling their products to 
existing wholesale distributors.

APPLICABLE LAW AND DISCUSSION

I. WHETHER A COOPERATIVE WHOLESALER MAY BE GRANTED
A WHOLESALE WINE LICENSE

A cooperative wholesaler is the type of entity for which the Virginia Alcoholic 
Beverage Control Board may issue a wholesale wine license pursuant to § 4.1-207. 
Section 4.1-100 defines “licensee” as “any person to whom a license has been 
granted by the Board.” (Emphasis added.) Thus, for a cooperative wholesaler to 
be a “licensee” of the Board in any capacity, it must first be a “person.” Pursuant 
to § 1-230,7 a “person” is “any individual, corporation, partnership, association, 
cooperative, limited liability company, trust, joint venture, government, political 
subdivision, or any other legal or commercial entity and any successor, representative, 
agent, agency, or instrumentality thereof.” (Emphasis added.) Because a cooperative 
is a person, it may apply for a wholesale wine license pursuant to § 4.1-207.

Although a cooperative clearly may apply for a wholesale wine license, the analysis 
is not complete without considering whether there are impediments to the Virginia 
Alcoholic Beverage Control Board taking favorable action on the license application. 
The provisions relevant to this determination are §§ 4.1-222 and 4.1-223. Generally, 
the conditions in § 4.1-222 for which the Board may refuse to grant the license to a 
cooperative are related to the suitability and character of the cooperative’s members 
and the suitability of and nature of the proposed location of the business.8 Assuming 
none of these conditions exist, the Board may issue a wholesale wine license to the 
cooperative unless it is prohibited by § 4.1-223.

Generally speaking, §§ 13.1-312 through 13.1-345 provide for agricultural 
cooperative associations.9 These provisions do not explicitly address wholesale 
wine licensees; therefore, the limitations of § 4.1-223 apply.10 As expressly stated 
in § 4.1-223(2), the cooperative wholesaler cannot be owned, in whole or in part, 
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by any manufacturer of alcoholic beverages (in this case, a winery) if it desires a 
wholesale wine license. Additionally, § 4.1-223(2) prohibits a cooperative from 
obtaining a wholesale wine license if it shares “common control” with any winery or 
other entity sharing common control with that winery.11

Title 4.1 does not define the term “common control.” Therefore, it may be construed 
using its plain meaning.12 “Common” means “belonging to or shared by two or more 
individuals or … by all members of a group.”13 “Control” means “[t]he direct or 
indirect power to direct the management and policies of a person or entity … the 
power or authority to manage, direct, or oversee.”14 Therefore, in this context, the 
members of a cooperative wholesaler are prohibited from sharing the authority or 
ability to direct, manage, or oversee policies or business affairs under the license 
with owners of the winery or any entity under common control with that winery.

However, § 13.1-725 of the Virginia Stock Corporation Act,15 defines the term 
“control” as 

the possession, directly or indirectly, through the ownership of vot-
ing securities, by contract, arrangement, understanding, relation-
ship or otherwise, of the power to direct or cause the direction of 
the management and policies of a person. The beneficial ownership 
of 10 percent or more of a corporation’s voting shares shall be 
deemed to constitute control.[16]

Employing this definition, the same group of individuals within the wineries or 
retailers are prohibited from holding, either directly or indirectly, the power to 
direct or cause the direction of the management and policies of the cooperative 
wholesaler. For example, such individuals may not control the cooperative through 
the ownership of voting securities or by contract other than a commercial contract 
for goods or nonmanagement services. In keeping with the Stock Corporation Act, 
such control would be presumed from evidence of the ownership, control, power to 
vote, or holding of proxies representing collectively ten percent or more of the voting 
securities of any winery or retailer.

While I may provide general guidance, the ultimate decision regarding what 
constitutes “common control” is a factual determination for the Virginia Alcoholic 
Beverage Control Board. Because § 2.2-505 does not contemplate that opinions be 
rendered on matters requiring factual determinations,17 I must respectfully decline to 
render an opinion regarding whether a specific cooperative wholesaler or business 
model violates the prohibition against common control in § 4.1-223(2). Based on 
the cooperative business model that you describe,18 however, it appears that such a 
cooperative would not violate § 4.1-223(2).

II. WHETHER CERTAIN DEALINGS BETWEEN FARM WINERIES
AND COOPERATIVE WHOLESALERS ARE PROHIBITED

The Alcoholic Beverage Control Act does not prohibit a farm winery from leasing 
a portion of its premises to a cooperative wholesaler or from leasing equipment to a 
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wholesaler for use in its business. Further, the Act does not prohibit a farm winery 
from employing the same person that is employed by the cooperative wholesaler. 
The applicable limitations on wholesalers are found in §§ 4.1-215 and 4.1-216.

Section 4.1-215(C) requires “a separation between manufacturing interests, whole-
sale interests and retail interests in the production and distribution of alcoholic bev-
erages in order to prevent suppliers from dominating local markets through vertical 
integration and to prevent excessive sales of alcoholic beverages caused by overly 
aggressive marketing techniques.” Section 4.1-215(C) also provides that exceptions 
to the general prohibition “shall be limited to their express terms so as not to 
undermine the general prohibition.”

Section 4.1-216(C), often referred to as the “tied-house prohibition,” provides that:

Subject to certain exceptions …, no manufacturer, bottler, importer, 
broker or wholesaler of alcoholic beverages, … shall sell, rent, 
lend, buy for or give to any retail licensee, or to the owner of the 
premises in which the business of any retail licensee is conducted, 
any (i) money, equipment, furniture, fixtures, property, services or 
anything of value with which the business of such retail licensee 
is or may be conducted, or for any other purpose; … provided that 
no transaction permitted under this section or by Board regulation 
shall be used to require the retail licensee to partially or totally 
exclude from sale at its establishment alcoholic beverages of other 
manufacturers or wholesalers.

Section 4.1-216(A) defines “[m]anufacturer, bottler, importer, broker or wholesaler of 
alcoholic beverages” to include “any officers or directors of any such manufacturer, 
bottler, broker or wholesaler.”

In the business arrangement you describe, separation is maintained between 
manufacturing interests, wholesale interests, and retail interests. The manufacturers 
are distinct entities according to the facts you provide. The cooperative wholesaler 
is distinct from the retailers. Additionally, no rebates, discounts, or any other forms 
of consideration are to be gained by retailers that are customers of the cooperative 
wholesaler for buying products of the wholesaler or vice versa. The cooperative 
wholesaler in the contemplated arrangement is not selling, renting, lending, buying 
for, or giving to any retail licensees any money, equipment, furniture, fixtures, or 
property that the retailers can use to conduct their businesses. Furthermore, none of 
the facts you provide indicate that a transaction would require any retail licensee to 
exclude the sale of alcoholic beverages of other manufacturers or wholesalers from 
its premises.

Prior opinions of the Attorney General explain that the predecessor statute to 
§ 4.1-216(C) was enacted following the repeal of prohibition for the purpose of 
preventing the integration of wholesalers and retailers of alcoholic beverages by 
removing the retailer from financial obligation to the wholesaler.19 Courts have also 
described the aim of “tied house” laws as follows:
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By the granting of gifts and loaning of money to retailers, distributors 
could effectively “tie” themselves to retailers to the point of ex-
cluding all competitors. This form of vertical integration between 
beer distributing and retailing allowed the distributor to exercise al-
most complete control over the retailers.[20]

According to a 1988 opinion of the Attorney General21 concerning § 4.1-216(C)’s 
predecessor, even price discounts given to retailers by wholesalers are only prohibited 
“when they are coupled with an agreement or understanding that a retailer will buy 
other products of the wholesaler … to the exclusion of competitors, or when they 
lead to domination and control of a retail outlet by the wholesaler.”22 The purpose 
of § 4.1-216 is not violated by the business model you propose. According to the 
facts you provide and the previous analysis, neither an exclusive agreement nor 
“domination and control” exist.

Finally, the tied-house prohibition is linked to a penal statute. Section 4.1-328(B) provides 
that “[a]ny person convicted of a violation of this section, § 4.1-216 or of [Virginia 
Alcoholic Beverage Control] Board regulations adopted pursuant to subdivision B 3 of 
§ 4.1-111 shall be guilty of a Class 1 misdemeanor.”

Because a penal statute is involved, that statute must be strictly construed against the 
Commonwealth.23 “It cannot be extended by construction or by implication to favor 
the prosecution.”24 Accordingly, a strict interpretation of the tied-house prohibition 
makes criminal prosecution less likely because that statute does not address co-
operative wholesalers that lack common ownership or control with wineries or 
retailers.

III. APPLICABILITY OF STATUTES AND REGULATIONS
TO COOPERATIVE WHOLESALERS

Section 4.1-207(2) makes no distinction based upon the type of entity receiving 
the license. Section 4.1-401 defines a “wine wholesaler” as “any wholesale wine 
licensee offering wine for sale or resale to retailers or other wine wholesalers without 
regard to whether the business of the person is conducted under the terms of an 
agreement with a licensed winery.” Therefore, the license procedure for wholesale 
wine licensees is applicable to a cooperative that is a wine wholesaler.

Statutory construction requires that words be given their ordinary meaning, given the 
context in which they are used.25 This certainly is the case when the words are not 
expressly defined by statute.26 Absent a statutory definition, the plain and ordinary 
meaning of the term is controlling.27 “‘The manifest intention of the legislature, 
clearly disclosed by its language, must be applied.’”28 The definition of a wine 
wholesaler in § 4.1-401 applies to “any” wholesale wine licensee. The word “any” 
means “one or some indiscriminately of whatever kind.”29 The term “wine wholesaler,” 
therefore, includes wholesale wine licensees that are cooperatives composed of persons 
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associated with farm wineries. Thus, the Virginia Wine Franchise Act,30 which governs 
“wine wholesalers,” also governs such cooperatives.31

Because the term “wine wholesaler” is not specifically defined in the other chapters 
of the Alcoholic Beverage Control Act or in any of the Virginia Alcoholic Beverage 
Control Board’s regulations set forth in the Virginia Administrative Code,32 the same 
analysis applies to those provisions. Moreover, the provisions do not expressly 
exclude cooperative wholesalers from their application. Therefore, I conclude that 
all provisions of the Act and the Board’s regulations governing wholesale licenses 
also apply to wholesale licenses held by cooperatives.

CONCLUSION

Accordingly, it is my opinion that the Virginia Alcoholic Beverage Control Board33 
may issue a wholesale wine license to a cooperative wholesaler pursuant to 
§ 4.1-207. Such license is not prohibited by § 4.1-223(2) provided the cooperative 
wholesaler is not “owned, in whole or in part, by any manufacturer of alcoholic 
beverages, any subsidiary or affiliate of such manufacturer or any person under 
common control with such manufacturer.” Further, it is my opinion that any decision 
regarding what constitutes “common control” is a factual determination for the 
Board in any particular situation.34 It also is my opinion that the Alcoholic Beverage 
Control Act does not prohibit a farm winery from leasing a portion of its premises 
to a cooperative wholesaler or from leasing equipment to a wholesaler for use in its 
business. Additionally, the Act does not prohibit a farm winery from employing the 
same persons employed by the cooperative wholesaler. Finally, it is my opinion that 
the statutes and regulations that apply to other wholesalers also apply to cooperative 
wholesalers composed of persons associated with farm wineries.

1
You also refer to a wholesale beer license issued pursuant to § 4.1-208. The same rationale applied to a 

wholesale wine cooperative would apply to a wholesale beer cooperative. For purposes of this opinion, I 
refer to the statutes concerning a wholesale wine license and a wholesale wine cooperative.
2
VA. CODE ANN. §§ 4.1-100 to 4.1-517 (1999 & Supp. 2005).

3
See § 4.1-101 (1999) (establishing Board within Department of Alcoholic Beverage Control); § 4.1-102(A) 

(1999) (establishing membership of Board); § 4.1-103 (1999) (enumerating general powers of Board).
4
For many years, Attorneys General of Virginia have concluded that § 2.2-505, which authorizes official 

opinions of the Attorney General, does not contemplate that such opinions be rendered on matters re-
quiring factual determinations, rather than matters interpreting questions of law. See, e.g., Op. Va. Att’y 
Gen.: 2004 at 44, 48 n.16; 2003 at 21, 24; 2001 at 73, 74; see also Op. Va. Att’y Gen.: 1999 at 132, 132; 
1986-1987 at 1, 6 (citing predecessor § 2.1-118). It is my opinion that answering the common control 
inquiry requires either a factual determination or is a matter reserved to another entity. Therefore, I must 
respectfully decline to render an opinion regarding whether a specific business entity or a contemplated 
cooperative wholesaler violates § 4.1-223.
5
No. 3:99CV755 (E.D. Va. Apr. 27, 2005). The matter currently is pending in the United States Court of 

Appeals for the Fourth Circuit (Nos. 05-1540, 05-1541, and 05-1791).
6
You relate that the contemplated cooperative wholesaler would: establish a place of business in the Com-

monwealth; post a surety bond to secure its tax remissions; comply with its record-keeping responsibili-
ties; obtain a separate license for each location from which to exercise the privileges of the wholesale 
license; and exclude members that are business organizations or sole proprietors that hold a farm winery 
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license. Further, no winery will have an ownership interest in the cooperative wholesaler. It also is under-
stood that the same group of individuals will not directly or indirectly hold the power to direct or cause the 
direction of the management and policies of the cooperative wholesaler and the winery or retailer through 
the ownership of voting securities, or by contract other than a commercial contract for goods or nonman-
agement services. Control shall be presumed to exist if any member of the cooperative wholesaler directly 
or indirectly owns, controls, holds with the power to vote, or holds proxies representing collectively ten 
percent or more of the voting securities of any winery or retailer. No rebates, discounts, or any other forms 
of consideration are to be gained by retailers that are customers of the cooperative wholesaler for buying 
its products. No transaction of such cooperative wholesaler will require any retail licensee to exclude the 
sale of alcoholic beverages of other manufacturers or wholesalers from its premises.
7
Article 2 of Title 1, §§ 1-202 through 1-257, contains rules of construction and definitions. Section 1-202 

applies the rules and definitions to “the construction of [the] Code …, unless such construction is incon-
sistent with the manifest intention of the General Assembly.”
8
For example, the Board may refuse to grant a license if any member of a cooperative is less than twenty-

one years of age; has been convicted of a felony; has not demonstrated financial responsibility; has main-
tained a noisy, lewd, disorderly, or unsanitary establishment; or is unable to speak, understand, read, and 
write the English language. See § 4.1-222(A)(1)(a)-(b), (f)-(g), (i) (Supp. 2005). The Board may also re-
fuse to grant a license when any cooperative member has the reputation of excessive drinking of alcoholic 
beverages or has an addiction to narcotics; has misrepresented a material fact in the application; is a police 
officer within the locality where the establishment will be licensed; is physically incapable of conducting 
the business or has been adjudicated incapacitated; or is a member, agent, or employee of the Board. See 
§ 4.1-222(A)(1)(k), (l), (o), (q). Other conditions for which the Board may refuse to grant the license are 
related to the proposed location to be occupied by the applicant. See § 4.1-222(A)(2)(a)-(e).
9
Agricultural cooperative associations, pursuant to § 13.1-314, must be comprised of five or more indi-

viduals or two or more associations of bona fide producers of agricultural products.
10

When it is not clear which of two statutes applies, the more specific statute prevails over the more 
general. See Va. Nat’l Bank v. Harris, 220 Va. 336, 340, 257 S.E.2d 867, 870 (1979); Scott v. Lichford, 
164 Va. 419, 424, 180 S.E. 393, 395 (1935); City of Roanoke v. Land, 137 Va. 89, 119 S.E. 59 (1923); 
Op. Va. Att’y Gen.: 2003 at 6, 9; 2001 at 17, 19; 1990 at 227, 228; 1987-1988 at 276, 277; 1980-1981 at 
330, 331.
11

There are other reasons for which the Board must refuse to grant a license. These reasons are not, how-
ever, the focus of your inquiry. See § 4.1-223(1) (prohibiting grant of wholesale wine license to person 
without established place of business in Commonwealth); § 4.1-223(3) (prohibiting grant of mixed bev-
erage license to places offering lewd entertainment); § 4.1-223(4) (prohibiting grant of wholesale wine 
license until applicant files required bond); § 4.1-223(5) (prohibiting grant of mixed beverage license to 
any member, agent, or employee of Board); § 4.1-223(6) (prohibiting grant of license until license tax is 
paid).
12

See McKeon v. Commonwealth, 211 Va. 24, 27, 175 S.E.2d 282, 284 (1970). “In the absence of a statu-
tory definition,” a term is “given its ordinary meaning, given the context in which it is used.” Common-
wealth v. Orange-Madison Coop., 220 Va. 655, 658, 261 S.E.2d 532, 533-34 (1980), quoted in Sansom v. 
Bd. of Supvrs., 257 Va. 589, 594-95, 514 S.E.2d 345, 349 (1999); see also Op. Va. Att’y Gen.: 2003 at 
137, 138; id. at 104, 106.
13

MERRIAM WEBSTER’S COLLEGIATE DICTIONARY 231 (10th ed. 2001) [hereinafter COLLEGIATE DICTIONARY].
14

BLACK’S LAW DICTIONARY 353 (8th ed. 2004).
15

VA. CODE ANN. §§ 13.1-601 through 13.1-779, § 13.1-780 (not set out in Code) (1999 & Supp. 2005).
16

See also VA. CODE ANN. § 2.2-4301 (2005) (defining “affiliate”) VA. CODE ANN. § 38.2-1322 (2002) 
(defining “affiliate” and “control”).
17

See supra note 4.
18

See supra note 6 and accompanying text.
19

See Op. Va. Att’y Gen.: 1997 at 6, 6; 1987-1988 at 43, 44 (construing former § 4-79(a)).
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20
Ted Sharpenter, Inc. v. Ill. Liquor Control Comm’n, 119 Ill. 2d 169, 175, 518 N.E.2d 128, 130-31 

(1987); see also Foremost Sales Promotions, Inc. v. Director, 860 F.2d 229, 236 (7th Cir. 1988) (noting 
that primary purpose of Federal Alcohol Administrative Act “tied house” statutes “‘seems to be preven-
tion of a form of vertical integration whereby wholesalers or producers might gain effective control of 
ostensibly independent retail outlets’”) (quoting Nat’l Distrib. Co. v. U.S. Treasury Dep’t, 626 F.2d 997, 
1004 (D.C. Cir. 1980), 1997 Op. Va. Att’y Gen., supra note 19, at 6.
21

1987-1988 Op. Va. Att’y Gen, supra note 19, at 44.
22

National Distributing, 626 F.2d at 1020, quoted in Ted Sharpenter, 119 Ill. 2d at 177, 518 N.E.2d at 
132.
23

Commonwealth v. Am. Booksellers Assoc., 236 Va. 168, 178, 372 S.E.2d 618, 624 (1988).
24

Id.; see also Harward v. Commonwealth, 229 Va. 363, 365, 330 S.E.2d 89, 90 (1985) (noting that penal 
statutes are strictly construed against Commonwealth; may not be extended by implication, but confined 
to offenses proscribed by language employed); Johnson v. Commonwealth, 211 Va. 815, 819, 180 S.E.2d 
661, 664 (1971) (noting that penal statutes are construed in favor of defendant; may not be extended by 
construction or implication to favor Commonwealth).
25

City of Va. Beach v. Bd. of Supvrs., 246 Va. 233, 236, 435 S.E.2d 382, 384 (1993); see also 2003 Op. 
Va. Att’y Gen. 3, 4.
26

See McKeon, 211 Va. at 27, 175 S.E.2d at 284.
27

See Sansom, 257 Va. at 594-95, 514 S.E.2d at 349; Orange-Madison, 220 Va. at 658, 261 S.E.2d at 
533-34; 2003 Op. Va. Att’y Gen., supra note 12, at 138; id. at 106.
28

Barr v. Town & Country Props., Inc., 240 Va. 292, 295, 396 S.E.2d 672, 674 (1990) (quoting Ander-
son v. Commonwealth, 182 Va. 560, 566, 29 S.E.2d 838, 841 (1944)); see also 2002 Op. Va. Att’y Gen. 
297, 299.
29

See COLLEGIATE DICTIONARY, supra note 13, at 53.
30

Sections 4.1-400 to 4.1-418 (1999).
31

This is consistent with § 4.1-400(4) of the Wine Franchise Act, which provides that the underlying 
purpose and policy of the Act is “[t]o establish conditions for creation and continuation of all wholesale 
wine distributorships, including original agreements and any renewals or amendments thereto, to the full 
extent consistent with the laws and Constitutions of the Commonwealth and the United States.” (Emphasis 
added.) Furthermore, the definition of “wine wholesaler” set forth in § 4.1-401 applies “[a]s used in this 
chapter.”
32

See 3 VA. ADMIN. CODE 5-10-10 to 5-70-220 (1996 & Supp. 2005).
33

See supra note 3.
34

See supra note 4.

OP. NO. 05-075
ALCOHOLIC BEVERAGE CONTROL ACT: WINE FRANCHISE ACT — BEER FRANCHISE ACT.
Wine Franchise or Beer Franchise Act compels winery or brewery to honor distributor 
appointments made by prior authorized representative unless winery or brewery provides 
notice of intent to terminate agreement with distributor and good cause exists. Whether 
notice was provided and good cause exists are factual determinations for Virginia 
Alcoholic Beverage Control Board. Authorized representative cannot avoid application 
of either Act by requiring waiver from distributor because Franchise Acts prohibit such 
waivers. Execution and filing of Attachments A and B and exchange of purchase orders 
and invoices between authorized representatives and distributors do not constitute ‘written 
agreement[] of definite duration’ pursuant to Beverage Control Act.
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Attorney General declines to render opinion regarding whether specific contract provision 
or contemplated termination violates Wine or Beer Franchise Act or whether winery or 
brewery that fails to offer appointed distributors written agreements of definite duration 
falls outside purview of respective Act.

THE HONORABLE DAVID B. ALBO
MEMBER, HOUSE OF DELEGATES
JUNE 1, 2006

ISSUES PRESENTED

You pose several questions regarding the interpretation of § 4.1-218, which imposes 
limitations on wine and beer importers, and the application of the Wine Franchise 
Act and the Beer Franchise Act. First, you ask whether the applicable Act compels 
a winery or brewery, which replaces its previously authorized representative, to 
require that a newly authorized representative honor the distributor appointments 
made by the previous representative. You next ask whether the execution and filing 
of Attachments A and B1 and the distributor’s subsequent purchase of the wine or 
beer entitles a distributor terminated by a new representative to a presumption that 
the respective Act applies to the original distributor appointment. Additionally, you 
ask whether such winery or brewery, or authorized representative, bears the burden of 
proving that the Act does not apply. You further ask whether the execution and filing 
of Attachments A and B by a winery or brewery, or its authorized representative, and 
the exchange of purchase orders and invoices between an authorized representative 
and a distributor constitute a “written agreement[] of definite duration” pursuant 
to § 4.1-218. Finally, you ask whether a brewery or winery that offers a written 
agreement containing an express waiver or that fails to offer an appointed distributor 
a written agreement of a definite duration is bound by the respective Act.

RESPONSE

It is my opinion that the Wine Franchise Act or the Beer Franchise Act compels a 
winery or brewery to honor distributor appointments made by a prior authorized 
representative unless the winery or brewery provides a notice of intent to terminate 
the agreement with the distributor and good cause exists for the nonrenewal or 
noncontinuation of such agreement. Whether the requisite notice has been provided 
and good cause exists are factual determinations for the Virginia Alcoholic Beverage 
Control Board. It is further my opinion that an authorized representative cannot 
avoid application of either Act by requiring a waiver from the distributor because 
§§ 4.1-416 and 4.1-515 of the Franchise Acts prohibit such waivers. Additionally, it 
is my opinion that the execution and filing of Attachments A and B and the exchange 
of purchase orders and invoices between authorized representatives and distributors 
do not constitute a “written agreement[] of definite duration” pursuant to § 4.1-218.

For many years, Attorneys General of Virginia have concluded that § 2.2-505, which 
authorizes official opinions of the Attorney General, does not contemplate that such 
opinions be rendered on matters requiring factual determinations, rather than matters 
interpreting questions of law.2 It is my opinion that the other matters about which 
you inquire require either a factual determination or are matters reserved to another 
entity. Therefore, I must respectfully decline to render an opinion regarding whether 
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a specific contract provision or a contemplated termination violates either the Wine 
or Beer Franchise Act or whether a winery or brewery that fails to offer appointed 
distributors written agreements of definite duration falls outside the purview of the 
respective Act.

BACKGROUND

You relate that authorized representatives are not affiliated through common 
ownership or control with the brewery or winery they purport to represent. Authorized 
representatives, or importers, act as independent contractors and are terminable at will. 
Pursuant to § 4.1-218, before an importer can sell, deliver, or ship any brand of beer 
or wine to wholesale licensees for resale, the importer must provide to the Virginia 
Alcoholic Beverage Control Board3 written authorization from the brand owner to 
sell and deliver or ship its brands into the Commonwealth. Additionally, you note that 
§ 4.1-218 requires importers to “file and maintain with the Board a current list of all 
wholesale licensees authorized by such importer, as the authorized representative of 
the brand owner, to distribute such brand within the Commonwealth.” Further, you 
note that importer designations are recorded on Attachment A forms and filed with 
the Board, and wholesaler or distributor designations are recorded on Attachment B 
forms that are also filed with the Board. The Board maintains a website where this 
information is available to members of the industry and to the public.

You acknowledge that § 4.1-218 requires importers to provide the Virginia Alcoholic 
Beverage Control Board with written authorization of the brand owner which entitles 
them to “establish written agreements of a definite duration” “on behalf of the brand 
owner, … with each wholesale licensee to whom the importer sells any brand of 
beer or wine owned by the brand owner.” You also note that the definitions of 
“brewery” and “winery” include importers. You further acknowledge that the Wine 
and Beer Franchise Acts apply to agreements between wineries or breweries and 
their distributors whether or not the agreements are written and that the Acts prohibit 
breweries and wineries from requiring that distributors waive their rights.

Additionally, you ask that I assume that numerous distributor appointments are 
evidenced in writing only through the Attachment A and B forms, purchase orders 
between the distributor and the importer and between the importer and the brewery or 
winery, and invoices sent by the importers to the distributors. You ask that I assume 
that some distributor appointments are memorialized by the execution of definitive 
distribution contracts which state that when the winery or brewery terminates its 
authorized representative, all distributors previously appointed by that authorized 
representative automatically are terminated.

APPLICABLE LAW AND DISCUSSION

I. WHETHER SUBSEQUENT IMPORTER MUST HONOR 
DESIGNATION BY PRIOR IMPORTER

Chapter 4 of Title 4.1, §§ 4.1-400 through 4.1-418, comprises the Wine Franchise 
Act. Chapter 5 of Title 4.1, §§ 4.1-500 through 4.1-517, comprises the Beer Franchise 
Act. You first inquire whether the Wine Franchise Act or the Beer Franchise Act 
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compels a winery or brewery to require subsequent importers to honor the wholesaler 
designations made by prior importers or authorized representatives. Sections 4.1-401, 
4.1-406, 4.1-407, 4.1-500, 4.1-505, and 4.1-506 are applicable to your inquiry. 
Sections 4.1-406 and 4.1-505, respectively, provide, in pertinent part, that:

Notwithstanding the terms, provisions or conditions of any agree-
ment, no [winery/brewery] shall unilaterally amend, cancel, terminate 
or refuse to continue to renew any agreement, or unilaterally cause 
a wholesaler to resign from an agreement, unless the [winery/
brewery] has first complied with [§ 4.1-407/§ 4.1-506] and good 
cause exists for amendment, termination, cancellation, nonrenewal, 
noncontinuance or causing a resignation.

Sections 4.1-407 and 4.1-506, respectively, provide that:

A. Except as provided in subsection F, a [winery/brewery] shall 
provide a wholesaler at least ninety days’ prior written notice of 
any [intention/intent] to amend, terminate, cancel or not renew any 
agreement.…

….

F. No notice shall be required and an agreement may be 
immediately amended, terminated, cancelled or allowed to expire 
if the reason for the amendment, termination, cancellation or 
nonrenewal is:

1. The bankruptcy or receivership of the wholesaler;

2. An assignment for the benefit of creditors or similar 
disposition of the assets of the [business,/business] other than the 
creation of a security interest in the assets of a wholesaler for the 
purpose of securing financing in the ordinary course of business; or

3. Revocation of the wholesaler’s license.

Section 4.1-401 provides that:

“Winery” means every person, including any authorized 
representative of such person pursuant to § 4.1-218, which enters 
into an agreement with any Virginia wholesale wine licensee and 
(i) is licensed as a winery or is licensed as a Virginia farm winery, 
(ii) is licensed as a wine importer and is not simultaneously licensed 
as a wine wholesaler, (iii) manufactures or sells any wine products, 
whether licensed in the Commonwealth or not, or (iv) without regard 
to whether such person is licensed in the Commonwealth, has title to 
any wine products, excluding Virginia wholesale licensees and retail 
licensees, and has the manufacturer’s authorization to market such 
products under its own brand or the manufacturer’s brand.
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Section 4.1-500 provides that:

“Brewery” means every person, including any authorized 
representative of such person pursuant to § 4.1-218 which (i) is 
licensed as a brewery located within the Commonwealth, (ii) holds 
a beer importer’s license and is not simultaneously licensed as a 
beer wholesaler, or (iii) manufactures any malt beverage, has 
title to any malt beverage products excluding licensed Virginia 
wholesalers and retailers or has the contractual right to distribute 
under its own brand any malt beverage product whether licensed in 
the Commonwealth or not, who enters into an agreement with any 
beer wholesaler licensed to do business in the Commonwealth.

Statutory construction requires that words be given their ordinary meaning, given 
the context in which they are used.4 This certainly is the case when the words are not 
expressly defined by statute.5 Absent a statutory definition, the plain and ordinary 
meaning of the term is controlling.6 “‘The manifest intention of the legislature, 
clearly disclosed by its language, must be applied.’”7

Applying the rules of statutory construction, it is apparent that the protections 
afforded wholesalers under the Wine and Beer Franchise Acts regarding a winery 
or brewery’s decision to terminate, cancel, or not renew distribution agreements 
depend upon whether the notice and good cause requirements set forth in §§ 4.1-406 
or 4.1-505 and 4.1-407 or 4.1-506 are met. Employing a plain meaning analysis 
here shows that the business relationship between a winery and a wholesaler, or a 
brewery and a wholesaler, cannot be unilaterally changed by a winery or brewery, 
even where the parties agree, unless the notice and good-cause requirements are met. 
This is apparent because the word “notwithstanding,” employed in §§ 4.1-406 and 
4.1-505, while not defined by statute, means “[d]espite; in spite of.”8 Thus, in spite of 
what the terms, conditions, or provisions of any agreement between the parties might 
say, no winery or brewery may take such unilateral action, unless the procedural 
requirements of the respective Act are met.

Because §§ 4.1-407(A) and 4.1-506(A) provide that a winery or brewery “shall” 
provide a wholesaler the requisite notice, “[e]xcept as provided in subsection F,” a 
winery or brewery must afford a wholesaler the notice of intent to terminate unless 
one of the circumstances in § 4.1-407(F) or § 4.1-506(F)9 applies. The word “shall” 
used in a statute ordinarily implies that its provisions are mandatory.10 In the context 
of §§ 4.1-407(A) and 4.1-506(A), “shall” is mandatory rather than permissive. 
Otherwise, the exceptions created in §§ 4.1-407(F) and 4.1-506(F) would be 
meaningless.11 In other words, the winery or brewery must provide a wholesaler 
the requisite notice other than for a wholesaler in bankruptcy, one undergoing an 
assignment for the benefit of creditors, or one whose license has been revoked.

The definitions of winery and brewery include authorized representatives designated 
pursuant to § 4.1-218. This means that the notice and good cause requirements, which 
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apply to wineries and breweries under the Wine and Beer Franchise Acts, also apply 
to authorized representatives. Thus, as a general matter, unless the notice of intent 
to terminate and good cause requirements are met, an authorized representative may 
not terminate distributor appointments.

Various provisions of the Wine and Beer Franchise Acts provide that wineries or 
breweries can amend, terminate, cancel, or refuse to continue or renew an agreement 
after providing notice of intent and having good cause so to do.12 However, the 
winery or brewery incurs the risk that the Virginia Alcoholic Beverage Control Board 
may upon the wholesaler’s request find that the action was without good cause and 
impose the appropriate remedy.13 Such an interpretation is also consistent with a 
wholesaler’s ability to request a hearing pursuant to § 4.1-407 or § 4.1-506 and the 
right of free association embodied in §§ 4.1-417 and 4.1-516.14

Ultimately, whether a distributorship agreement may be terminated under the Wine 
Franchise or Beer Franchise Act is a factual determination. For many years, Attorneys 
General of Virginia have concluded that § 2.2-505 does not contemplate that such 
opinions be rendered on matters requiring factual determinations.15 Therefore, I 
must respectfully decline to render an opinion regarding whether a specific contract 
provision or a contemplated termination is violative of either Act.

II. ESTABLISHMENT OF PRESUMPTION

The filing of Attachments A and B and the distributor’s subsequent purchase and 
shipment of the wine or beer at issue establish a presumption that the protections 
of the Wine or Beer Franchise Act apply to the original wholesaler appointments 
and shift the burden of proof on that issue to the winery, brewery, or authorized 
representative. The filing of Attachment A does not establish proof of an agency 
relationship between the winery or brewery and the importer, or authorized 
representative, sufficient to bind subsequent importers designated by the winery 
or brewery to the wholesaler designations previously filed by the prior authorized 
representative as a matter of agency law. Certain actions, however, constitute prima 
facie evidence of an “agreement,” which is afforded the protections of the Franchise 
Acts.

Sections 4.1-401 and 4.1-500, respectively, provide that:

“Agreement” means a commercial relationship, not required to be 
evidenced in writing, of definite or indefinite duration, between a 
[winery/brewery] and [wine/beer] wholesaler pursuant to which 
the wholesaler has been authorized to distribute one or more 
of the [winery’s/brewery’s] brands of [wine/beer]. The doing 
or accomplishment of any of the following acts shall constitute 
prima facie evidence of an agreement within the meaning of this 
definition:

1. The shipment, preparation for shipment or acceptance of 
any order by [a winery/any brewery] for any [wine/beer] to a 
[wine/beer] wholesaler within the Commonwealth.
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2. The payment by a [wine/beer] wholesaler and the acceptance 
of payment by any [winery/brewery] for the shipment of an order 
of [wine/beer] intended for sale in the Commonwealth.

According to the facts provided, the filing of Attachments A and B and the distributor’s 
purchase and shipment of wine or beer provide prima facie evidence of an “agreement” 
between a winery or brewery and the wholesaler that is subject to the Wine or Beer 
Franchise Act because it accomplishes the acts specified in § 4.1-401 and § 4.1-500. 
The filing creates a presumption and shifts the burden of proof to the winery, brewery, 
or importer (“authorized representative”) because of the meaning of “prima facie 
evidence.” Prima facie evidence is “[e]vidence that will establish a fact or sustain a 
judgment unless contradictory evidence is produced.”16 Thus, evidence of the actions 
described constitutes proof of an “agreement” subject to the Acts unless the winery, 
brewery, or authorized representative rebuts that evidence. By establishing facts that 
constitute prima facie evidence, it is clear that a “presumption of law”17 is created. 
Furthermore, this comports with the burden of proof placed on wineries, breweries, 
or authorized representatives to show good cause for the termination or nonrenewal 
of agreements established by §§ 4.1-407(E) and 4.1-506(E).18

III. APPLICABILITY OF THE WINE AND BEER FRANCHISE ACTS AND WAIVERS

Breweries or wineries may be bound by the Wine or Beer Franchise Act, whether 
their authorized representatives enter into written agreements of definite duration 
with their distributors, where the winery or brewery is bound by the actions of its 
authorized representative. The definitions of “agreement” in the Franchise Acts are 
not controlling for § 4.1-218, which governs limitations on importers or authorized 
representatives, because each definition expressly states that it applies “[a]s used in 
this chapter.”19 Thus, the application of the definition for “agreement” is limited to 
the respective Franchise Act. The definitions do not apply to § 4.1-218 since it is 
not a part of the Franchise Acts. Furthermore, the Court of Appeals of Virginia has 
decided this issue.20 The Court reversed the Virginia Alcoholic Beverage Control 
Board’s decision by applying principles of agency law to determine whether displaced 
wholesalers’ agreements were with the importer or authorized representative 
individually, or whether the agreements were with the importer acting as an agent 
for the brand owner.21 The Court found that the Beer Franchise Act did not apply 
to the brand owner after examining the agreement between the brand owner and 
the importer and the importer’s dealings with the displaced wholesalers.22 Thus, the 
principles of agency law govern this determination unless the General Assembly has 
modified the applicable provisions of the alcoholic beverage control laws subsequent 
to the Court’s decision.

The rules of statutory construction require the presumption that the General Assembly, 
in enacting statutes, has full knowledge of existing law and the construction placed 
upon it by the courts and that it intended to change the existing law.23 Despite the 
holding in Modelo, the General Assembly thereafter did not elect to create an agency 
as a matter of law between the brand owner and the importer. Rather than amending 
the Alcoholic Beverage Control Act to establish an agency by operation of law, 
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the General Assembly subsequently has revised the limitations on wine and beer 
importers to require those who are not the brand owners of the brand to be imported 
to provide written authorization from brand owners to

establish written agreements of a definite duration and within the 
meaning of the Wine Franchise Act (§ 4.1-400 et seq.) and the Beer 
Franchise Act (§ 4.1-500 et seq.), on behalf of the brand owner, 
as its authorized representative, with each wholesale licensee to 
whom the importer sells any brand of beer or wine owned by the 
brand owner.[24]

Based on the analysis in the Modelo decision and the subsequent amendment to 
the Alcoholic Beverage Control Act that resulted in the current form of § 4.1-218,25 
which does not change the Modelo analysis in the absence of “written agreements 
of a definite duration,”26 when a brand owner changes importers, the new importer 
is bound by the wholesaler designations made by the previous importer when such 
appointments are the subject of written agreements of a definite duration. This 
conclusion follows because § 4.1-218 requires that the importer provide evidence of 
the brand owner’s authorization for the importer to enter into such agreements on its 
behalf prior to the sale of any brands to any wholesaler.

Where the agreement with the importer is not written and of definite duration, 
but is an agreement “within the meaning of” the Wine and Beer Franchise Acts, 
the brand owner and new importer may be bound by the wholesaler designations 
made by the previous importer. This would be the case where an examination of the 
facts concerning the relationships between the brand owner, the importer, and the 
wholesaler, applying the Modelo analysis, results in a finding of actual agency or 
apparent authority. Because the filing of Attachments A and B in compliance with 
§ 4.1-218 does not provide the evidence necessary to make such a determination, the 
only way the Board may determine the rights and responsibilities of the parties to a 
dispute would be through a proceeding initiated pursuant to §§ 4.1-407 and 4.1-410 
or §§ 4.1-506 and 4.1-509.

As previously noted, § 2.2-505 does not contemplate that opinions be rendered on 
matters requiring factual determinations.27 I must, therefore, respectfully decline 
to render an opinion regarding whether such a relationship exists in a particular 
circumstance. Additionally, in rendering official opinions pursuant to § 2.2-505, 
Attorneys General have declined to render opinions when the request requires the 
interpretation of a matter reserved to another entity.28 The application of the Wine 
or Beer Franchise Act must be conducted on a case-by-case basis with the Alcoholic 
Beverage Control Board or the appropriate trier of fact making the determination.

It is clear, however, that an authorized representative cannot avoid the application 
of the Wine and Beer Franchise Acts by requiring a waiver from the distributor. 
Sections 4.1-416(A) and 4.1-515(A), respectively, prohibit such waivers providing 
that “[n]o [winery/brewery] shall require any wholesaler to waive compliance with 
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any provision of this chapter. Any contract or agreement purporting to do so is 
void and unenforceable to the extent of the waiver or variance.” Given the plain 
language of these provisions and §§ 4.1-406 and 4.1-505, a winery or a brewery 
cannot cause a wholesaler to waive the right to the notice required by §§ 4.1-407 and 
4.1-506 for any amendment, termination, cancellation, or renewal of an agreement. 
Further, a winery or brewery cannot cause a wholesaler to waive the right to a good 
cause showing as defined by §§ 4.1-406 and 4.1-505. Accordingly, I conclude that a 
winery or brewery cannot, by contract, require a wholesaler to waive the winery’s or 
brewery’s obligation to comply with provisions of the Wine or Beer Franchise Act.

IV. WRITTEN AGREEMENTS OF DEFINITE DURATION

The execution and filing of Attachments A and B and the exchange of orders and 
invoices between authorized representatives and distributors do not constitute a 
“written agreement[] of definite duration” pursuant to § 4.1-218. Under the rules of 
statutory construction, “‘every part of a statute is presumed to have some effect and 
no part will be considered meaningless unless absolutely necessary.’”29 This means 
that “written agreements of a definite duration” “within the meaning of the Wine 
Franchise Act and the Beer Franchise Act” must have separate, distinct meanings, 
and purpose.30 As previously explained, the exchange of orders and invoices 
between authorized representatives and distributors are actions that constitute prima 
facie evidence of an “agreement” pursuant to the Wine and Beer Franchise Acts. 
These “agreements” are commercial relationships that do not have to be evidenced 
in writing, nor must they be of definite duration. Should the actions that constitute 
evidence of these unwritten “agreements” also constitute a “written agreement[] of 
definite duration,”31 there would be no need for the General Assembly to make the 
distinction. To avoid rendering either phrase meaningless or mere surplusage,32 the 
General Assembly must intend that the phrases have distinct meanings and refer 
to different types of agreements. Construing such exchange of orders and invoices 
as evidence of the unwritten, indeterminate “agreements” pursuant to the Acts 
accomplishes this goal.

CONCLUSION

Accordingly, is my opinion that the Wine Franchise Act or the Beer Franchise Act 
compels a winery or brewery to honor distributor appointments made by a prior 
authorized representative unless the winery or brewery provides a notice of intent to 
terminate the agreement with the distributor and good cause exists for the nonrenewal 
or noncontinuation of such agreement. Whether the requisite notice has been provided 
and good cause exists are factual determinations for the Virginia Alcoholic Beverage 
Control Board. It is further my opinion that an authorized representative cannot 
avoid application of either Act by requiring a waiver from the distributor because 
§§ 4.1-416 and 4.1-515 of the Franchise Acts prohibit such waivers. Additionally, it 
is my opinion that the execution and filing of Attachments A and B and the exchange 
of purchase orders and invoices between authorized representatives and distributors 
do not constitute a “written agreement[] of definite duration” pursuant to § 4.1-218.
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For many years, Attorneys General of Virginia have concluded that § 2.2-505, which 
authorizes official opinions of the Attorney General, does not contemplate that such 
opinions be rendered on matters requiring factual determinations, rather than matters 
interpreting questions of law.33 It is my opinion that the other matters about which 
you inquire require either a factual determination or are matters reserved to another 
entity. Therefore, I must respectfully decline to render an opinion regarding whether 
a specific contract provision or a contemplated termination violates either the Wine 
or Beer Franchise Act or whether a winery or brewery that fails to offer appointed 
distributors written agreements of definite duration falls outside the purview of the 
respective Act.

1
I note that Attachments A and B referenced in this opinion and about which you inquire are attach-

ments to an importer’s license application. See VA. DEP’T OF ALCOHOLIC BEVERAGE CONTROL, “Applicants 
for Importer’s Licenses,” Attachments A and B at *5-6, available at http://www.abc.state.va.us/enforce/
forms/importer.pdf.
2
See, e.g., Op. Va. Att’y Gen.: 2003 at 99, 102; 1991 at 122, 124; 1986-1987 at 1, 6.

3
See VA. CODE ANN. § 4.1-101 (1999) (creating Department of Alcoholic Beverage Control consisting of 

Virginia Alcoholic Beverage Control Board and its agents and employees).
4
City of Va. Beach v. Bd. of Supvrs., 246 Va. 233, 236, 435 S.E.2d 382, 384 (1993); see also 2003 Op. 

Va. Att’y Gen. 3, 4.
5
See McKeon v. Commonwealth, 211 Va. 24, 27, 175 S.E.2d 282, 284 (1970).
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See Sansom v. Bd. of Supvrs., 257 Va. 589, 594-95, 514 S.E.2d 345, 349 (1999); Va. Dep’t of Taxation v. 

Orange-Madison Coop. Farm Serv., 220 Va. 655, 658, 261 S.E.2d 532, 533-34 (1980); Op. Va. Att’y Gen.: 
2003 at 137, 138; id. at 104, 106.
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9
The circumstances referred to are the bankruptcy or receivership of the wholesaler, an assignment for 
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10
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Ladd v. Lamb, 195 Va. 1031, 1035-36, 81 S.E.2d 756, 758-59 (1954) (noting that statute providing that 
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(1998)).
12

See §§ 4.1-406; 4.1-407; 4.1-505; 4.1-506 (1999).
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ginia Alcoholic Beverage Control] Board shall, upon the request of the wholesaler involved, enter an 
order requiring that (i) the agreement remain in effect or be reinstated or (ii) the [winery/brewery] pay the 
wholesaler reasonable compensation[.]” [Emphasis added.]
14
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17
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18
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19
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20
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21
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25

See 1991 Va. Acts ch. 628, at 1148, 1152-53 (amending § 4-25, predecessor to § 4.1-218, and adding 
subsection D). Section 4.1-218 contains substantially the same language as § 4-25(D) in 1991. Compare 
§ 4.1-218 with 1991 Va. Acts, supra (adding § 4-25(D)).
26

Section 4.1-218.
27

See supra note 15 and accompanying text.
28

See Op. Va. Att’y Gen.: 2003, supra note 2, at 102; 1987-1988 at 69, 72, and opinions cited therein.
29

Sansom, 257 Va. at 595, 514 S.E.2d at 349 (quoting Hubbard, 255 Va. at 340, 497 S.E.2d at 338), see 
also Op. Va. Att’y Gen.: 2003 at 158, 160; 2000 at 117, 118.
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Section 4.1-218.
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32

Such a reading would be inconsistent with the rules of statutory construction requiring that a statute be 
read as a whole and that every provision be given effect if possible. See Gallagher v. Commonwealth, 
205 Va. 666, 669, 139 S.E.2d 37, 39 (1964); Posey v. Commonwealth, 123 Va. 551, 553, 96 S.E. 771, 
771 (1918).
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See supra note 2.

OP. NO. 06-038
CIVIL REMEDIES AND PROCEDURES: JUDGMENTS AND DECREES GENERALLY – SATISFACTION.
Section 8.01-456 does not apply to discharge of judgment where creditor refuses to 
accept payment or to satisfaction of general district court judgment that is not docketed 
in circuit court.
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THE HONORABLE REX A. DAVIS
CLERK OF THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS
MAY 19, 2006

ISSUES PRESENTED

You ask whether § 8.01-456 applies to the discharge of a judgment when the creditor 
refuses to accept payment from the debtor. You also ask whether § 8.01-456 applies to 
the satisfaction of judgments obtained in general district courts that are not docketed 
in a circuit court.

RESPONSE

It is my opinion that § 8.01-456 does not apply to the discharge of a judgment where 
the creditor refuses to accept payment from the debtor or to the satisfaction of a judg-
ment obtained in general district courts that is not docketed in a circuit court.

BACKGROUND

You note that although § 8.01-456 provides for the satisfaction of judgments where 
the creditors cannot be located, no corresponding remedy is provided for judgment 
creditors who refuse to accept payment. You also note that § 8.01-456 includes 
requirements for “an order entered of record,” along with entry “upon the judgment 
docket” of “the number and page of the order book in which it is entered.” You 
relate that these requirements have created uncertainty regarding the application 
of § 8.01-456 to satisfy judgments obtained in general district court that are not 
docketed in any circuit court.

APPLICABLE LAW AND DISCUSSION

When a statute is clear and unambiguous, the rules of statutory construction dictate 
that the statute is interpreted according to its plain language.1 Section 8.01-456, both 
in its title2 and by its terms, clearly applies to the satisfaction of a judgment when the 
creditor cannot be located:

Whenever a judgment debtor or anyone for him or any party liable 
on the judgment wishes to pay off and discharge a judgment, 
of record in any clerk’s office in this Commonwealth, when the 
judgment creditor cannot be located, he may do so by paying into 
the court … an amount sufficient to pay … all costs due thereupon 
…. [Emphasis added.]

The section is not applicable in any other circumstance. When a statute creates a 
specific grant of authority, the authority exits only to the extent specifically granted 
in the statute.3 Where a statute specifies certain things, the intention to exclude 
that which is not specified may be inferred.4 Had the General Assembly intended 
that § 8.01-456 apply to the satisfaction of judgments where the judgment creditor 
refused to accept payment, it could have so specified.5 Since the General Assembly 
did not include such a provision in § 8.01-456, I must conclude that § 8.01-456 may 
not be applied to satisfy a judgment when the judgment creditor refuses to accept 
payment.
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Next, you ask whether § 8.01-456 applies to general district court judgments that are 
not docketed in a circuit court. Chapter 17 of Title 8.01, §§ 8.01-426 through 8.01-465, 
governs judgments generally in the circuit courts.6 Section 8.01-456 clearly states 
that it applies to satisfaction of judgments docketed in courts “of record,”7 including 
requirements for “an order entered of record,” for entry of payment information 
“upon the judgment docket, where the judgment is docketed,” and for inclusion of 
“the number and page of the order book in which it is entered.” “[I]n interpreting 
a statute, [courts] are required to ‘ascertain and give effect to the intention of the 
legislature,’ which is usually self-evident from the statutory language.”8 The General 
Assembly has reserved to courts of record the procedure to satisfy a judgment where 
the creditor cannot be located. Thus, § 8.01-456 is not applicable to the satisfaction 
of a judgment that is not docketed in circuit court. Therefore, a judgment debtor 
cannot employ the process set forth in § 8.01-456 to satisfy a judgment entered only 
in general district court. Should such judgment thereafter be docketed in a circuit 
court,9 the debtor may apply for relief under § 8.01-456.

When statutes are expressed in clear and unambiguous language, whether general 
or limited, it is presumed that the General Assembly means what it plainly has 
expressed, and no room is left for construction.10 Applying the clear language of the 
statutes pertinent to your inquiries, § 8.01-456 does not apply to the satisfaction of 
judgments where the creditor refuses to accept payment or to general district court 
judgments that are not docketed in a circuit court.

CONCLUSION

Accordingly, it is my opinion that § 8.01-456 does not apply to the discharge of a 
judgment where the creditor refuses to accept payment from the debtor or to the 
satisfaction of a judgment obtained in general district courts that is not docketed in 
a circuit court.

1
Va. Polytechnic Inst. v. Interactive Return Serv., Inc., 271 Va. 304, 309, 626 S.E.2d 436, 438 (2006).

2
Section 8.01-456 is titled “[s]atisfaction of judgment when judgment creditor cannot be located.”

3
See 2A NORMAN J. SINGER, SUTHERLAND STATUTORY CONSTRUCTION § 47:23 (6th ed. 2000) (explaining max-

im of statutory construction, expressio unius est exclusio alterius); Op. Va. Att’y Gen.: 2002 at 117, 118; 
1992 at 145, 146; 1989 at 252, 253; 1980-1981 at 209, 209-10.
4
See id.; 1999 Op. Va. Att’y Gen. 215, 217-18.

5
See, e.g., VA. CODE ANN. § 55-66.5(B) (2003) (providing for release of certain liens recorded in circuit 

court where “tender has been made of the sum due thereon but has been refused for any reason by the 
party or parties to whom due”); see also 2005 Op. Va. Att’y Gen. 78, 79 n.6, and opinions cited therein 
(noting that when General Assembly intends statute to impose requirements, it knows how to express its 
intention).
6
See 2002 Op. Va. Att’y Gen. 148, 149.

7
The use of the term “of record” in this context is a term of art used to denote courts of record. “[A] word 

in a statute is to be given its everyday, ordinary meaning unless the word is a [term] of art.” Stein v. Com-
monwealth, 12 Va. App. 65, 69, 402 S.E.2d 238, 241 (1991).
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8
Virginia Polytechnic, 271 Va. at 309, 626 S.E.2d at 438 (quoting Chase v. DaimlerChrysler Corp., 266 Va. 

544, 547, 587 S.E.2d 521, 522 (2003)).
9
I note, however, that § 16.1-69.55(B)(4) does not provide for the debtor/defendant to docket a general 

district court judgment in the circuit court.
10

Town of S. Hill v. Allen, 177 Va. 154, 165, 12 S.E.2d 770, 774 (1941).

OP. NO. 06-049
CONSTITUTION OF THE UNITED STATES: ARTICLE I (NATURALIZATION CLAUSE).
TAXATION: LICENSE TAXES.
Commissioner of revenue is prohibited from issuing local business license to applicant 
who is not legally present in United States; may issue business license to applicant holding 
permanent resident card. Commissioner must verify identity and residency status of all 
business license applicants as part of application process.

THE HONORABLE CALVIN C. MASSIE JR.
COMMISSIONER OF THE REVENUE, CAMPBELL COUNTY
JULY 24, 2006

ISSUES PRESENTED

You ask whether a commissioner of the revenue is required to issue a local business 
license under Chapter 37 of Title 58.1 to an applicant who is not legally present in the 
United States. If not, you inquire concerning the criteria a commissioner should use 
to determine whether such an applicant is legally present. You further ask whether 
the response would be the same when an applicant holds a permanent resident card. 
Finally, if the commissioner is not required to issue a local business license to an 
illegal alien, you ask whether a commissioner is obligated to determine the legality 
of such applicant’s residency status.1

RESPONSE

It is my opinion that federal and state laws prohibit a commissioner of the revenue 
from issuing a local business license to an applicant who is not legally present in 
the United States. Further, a commissioner must verify the identity and eligibility 
of all business license applicants by examining documents specified by federal law, 
including United States passports, resident alien cards, alien registration cards, 
or other documents designated by the Attorney General of the United States to 
determine legal status. It further is my opinion that when a business license applicant 
holds a permanent resident card, a commissioner may issue a business license to the 
applicant. Finally, it is my opinion that a commissioner is required to determine an 
applicant’s residency status as part of the business license application process.

BACKGROUND

You advise that Campbell County has adopted a local business license ordinance 
pursuant to § 58.1-3703. You advise that your office issues business licenses for 
the privilege of engaging in business in Campbell County. You further relate that 
questions have arisen regarding the issuance of business licenses to individuals who 
are not legal residents of the United States.
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APPLICABLE LAW AND DISCUSSION

The overriding goal of statutory interpretation is to discern and give effect to legislative 
intent.2 Article I, § 8, cl. 4 of the Constitution of the United States provides that Congress 
shall have the power “[t]o establish an Uniform Rule of Naturalization.”3 The power 
to regulate immigration — an attribute of sovereignty essential to the preservation of 
any nation — has been entrusted by the United States Constitution to Congress.4 “The 
[Supreme] Court [of the United States] without exception has sustained Congress’ 
‘plenary power to make rules for the admission of aliens.’”5 It is important to note that 
the authority to control immigration is vested solely in the federal government, rather 
than the individual states.6

Under the federal Immigration Reform and Control Act of 19867 (the “Immigration 
Act”), an illegal alien cannot lawfully be employed in the United States.8 An illegal 
alien has no right to continue to reside in the United States.9 The Immigration Act 
“forcefully” makes combating the employment of illegal aliens central to the “policy 
of immigration law.”10 The Immigration Act establishes an extensive “[e]mployment 
verification system,”11 which is designed to deny employment to aliens who (a) are not 
lawfully present in the United States, or (b) are not lawfully authorized to work in the 
United States.12 This verification system is critical to the regime of the Immigration 
Act. To enforce it, the Immigration Act mandates that employers verify the identity 
and eligibility of all new hires by examining specified documents before they begin 
work.13 When an alien applicant is unable to present the required documentation, he 
cannot be hired.14

Similarly, when an employer unknowingly hires an illegal alien or the alien becomes 
unauthorized to continue working while employed, the Immigration Act compels 
the employer to discharge the worker upon discovery of the worker’s undocumented 
status.15 Employers who violate the Immigration Act are punished by civil fines16 and 
may be subject to criminal prosecution.17 Additionally, the Immigration Act makes 
it a crime for an unauthorized alien to subvert the employer verification system 
by tendering fraudulent documents.18 Thus, the Immigration Act prohibits aliens 
from using or attempting to use “any forged, counterfeit, altered, or falsely made 
document”19 or “any document lawfully issued to or with respect to a person other 
than the possessor”20 for purposes of obtaining employment in the United States. 
Aliens who use or attempt to use such documents are subject to fines and criminal 
prosecution.21

In addition to the restrictions contained in the Immigration Act, § 40.1-11.1 of the Vir-
ginia Code imposes a criminal penalty upon those who knowingly employ or assist 
in the employment of illegal aliens. The Supreme Court of Virginia has observed that 
§ 40.1-11.1 demonstrates “the intent of our legislature to support the national policy.”22

Neither the Immigration Act nor § 40.1-11.1 specifically addresses whether an illegal 
alien may obtain a business license. However, the statutes that deny lawful employment 
to illegal aliens, by extension, also would apply equally to the issuance of a business 
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license. “The ascertainment of legislative intention involves appraisal of the sub-
ject matter, purposes, objects and effects of the statute, in addition to its express 
terms.”23 Furthermore, statutes should not be interpreted in ways that produce absurd 
or irrational consequences.24 “Statutes should be interpreted to avoid untenable dis-
tinctions and unreasonable results whenever possible.”25 “It is well settled that liberal 
interpretation of a statute leading to absurd or unjust results is to be avoided and that 
the statute should be given a meaning in accord with its spirit and the purpose of its 
enactment.”26

The Immigration Act and § 40.1-11.1 prohibit the employment of illegal aliens by any 
employer. The prohibition of the employment of illegal aliens is a fundamental basis 
of federal immigration policy. In my opinion, the policy underlying the immigration 
laws of the United States, which clearly makes unlawful the employment of illegal 
aliens, applies with equal clarity to illegal aliens seeking a license to conduct business 
within the Commonwealth. Such policy dictates that illegal aliens should not garner 
economic profit from their unlawful presence in the Commonwealth in violation of 
the Immigration Act and the intent of the General Assembly stated in § 40.1-11.1.

An alien who is a permanent legal resident of the United States is distinguishable from 
an illegal alien. A permanent resident card evidences an alien’s status as a lawful resi-
dent with a right to live and work permanently in the United States.27 A permanent 
resident card is also called an alien registration receipt card or a “green card.” When 
such card is approved, the resident alien is a lawful permanent resident who is entitled to 
live and work in the United States.28 Aliens who are issued green cards have legal status 
in the United States and may be lawfully employed. Therefore, such aliens may also 
obtain a business license in order to conduct a business within the Commonwealth.

As previously noted, the Immigration Act mandates that employers verify the identity 
and eligibility of all new hires by examining specified documents before they begin 
work.29 When an alien applicant is unable to present the required documentation, 
he cannot be hired.30 Further, a 1977 opinion of the Attorney General concludes 
that § 40.1-11.1 “imposes a requirement on the persons affected thereby to ensure 
that any alien employed or referred for employment can provide [the required] 
documentation.”31 It is, therefore, incumbent upon the official issuing a business 
license to determine the legal status of a business license applicant’s residency as 
part of the application process.

CONCLUSION

Accordingly, it is my opinion that federal and state laws prohibit a commissioner of 
the revenue from issuing a local business license to an applicant who is not legally 
present in the United States. Further, a commissioner must verify the identity and 
eligibility of all business license applicants by examining documents specified by 
federal law, including United States passports, resident alien cards, alien registration 
cards, or other documents designated by the Attorney General of the United States to 
determine legal status. It further is my opinion that when a business license applicant 
holds a permanent resident card, a commissioner may issue a business license to the 



2006 REPORT OF THE ATTORNEY GENERAL 35

applicant. Finally, it is my opinion that a commissioner is required to determine an 
applicant’s residency status as part of the business license application process.
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OP. NO. 05-094
CONSTITUTION OF VIRGINIA: EXECUTIVE (EXECUTIVE AND ADMINISTRATIVE POWERS).
ADMINISTRATION OF GOVERNMENT: OFFICE OF THE GOVERNOR – GOVERNOR.
Executive Order is permissible to extent Governor is ensuring that laws are faithfully being 
executed, addition of sexual orientation as protected employment class within state 
government was intended to, and in fact did, alter public policy of Commonwealth. 
Changing public policy of Commonwealth is within purview of General Assembly and, 
therefore, beyond scope of executive authority and is unconstitutional.

THE HONORABLE ROBERT G. MARSHALL
MEMBER, HOUSE OF DELEGATES
FEBRUARY 24, 2006

ISSUE PRESENTED

You ask whether it is consistent with the powers of the Governor of the Common-
wealth of Virginia to issue an executive order changing the Commonwealth’s non-
discrimination policy to include sexual orientation as a protected class.1

RESPONSE

It is my opinion that while Executive Order No. 12 is permissible to the extent the 
Governor is ensuring that the laws are faithfully being executed, the addition of sexual 
orientation as a protected employment class within state government was intended 
to, and in fact did, alter the public policy of the Commonwealth. It is further my 
opinion that changing the public policy of the Commonwealth is within the purview 
of the General Assembly; therefore, that portion of Executive Order No. 1 is beyond 
the scope of executive authority and, therefore, unconstitutional.

BACKGROUND

On December 16, 2005, Governor Mark R. Warner revised Executive Order No. 1 
adding sexual orientation to the list of protected classes under the Commonwealth’s 
nondiscrimination policy. The order provided that:

By virtue of the authority vested in me as Governor, I hereby declare 
that it is the firm and unwavering policy of the Commonwealth 
of Virginia to assure equal opportunity in all facets of state 
government.
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This policy specifically prohibits discrimination on the basis of 
race, sex, color, national origin, religion, sexual orientation, age, 
or political affiliation, or against otherwise qualified persons with 
disabilities.

State appointing authorities and other management principals are 
hereby directed to take affirmative measures, as determined by 
the Director of the Department of Human Resource Management, 
to emphasize the recruitment of qualified minorities, women, 
disabled persons, and older Virginians to serve at all levels of 
state government. This directive does not permit or require the 
lowering of bona fide job requirements, performance standards, or 
qualifications to give preference to any state employee or applicant 
for state employment.

Allegations of violations of this policy shall be brought to the 
attention of the Office of Equal Employment Services of the 
Department of Human Resource Management. No state appointing 
authority, other management principals, or supervisors shall take 
retaliatory actions against persons making such allegations.

Any state employee found in violation of this policy shall be 
subject to appropriate disciplinary action.

The Secretary of Administration is directed to review annually 
state procurement, employment, and other relevant policies for 
compliance with the non-discrimination mandate contained herein, 
and shall report to the Governor his findings together with such 
recommendations as he deems appropriate. The Director of the 
Department of Human Resource Management shall assist in this 
review.

This Executive Order supersedes and rescinds Executive Order 
Number Two (98), Equal Opportunity, issued by Governor James 
S. Gilmore III on January 17, 1998.

This Executive Order shall become effective upon its signing and 
shall remain in full force and effect until amended or rescinded by 
further executive order.[3]

APPLICABLE LAW AND DISCUSSION

Before addressing the specific issue of whether the Governor has the authority to 
create by executive order a protected class based upon sexual orientation, it is nec-
essary to review the Governor’s general authority to issue executive orders.

The Supreme Court of Virginia has noted that “[u]nder our system of government, 
the governor has and can rightly exercise no power except such as may be bestowed 
upon him by the constitution and the laws.”4 No provisions of the Constitution 
of Virginia or any statute explicitly grant to the Governor the authority to issue 
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executive orders. Governors historically have issued executive orders based upon the 
authority inherent in the constitutional duty of a Governor to “take care that the laws 
be faithfully executed.”5 Prior opinions of the Attorney General recognize that the 
Constitution grants to the Governor a general reservoir of powers as chief executive 
of the Commonwealth.6 Thus, the authority of the Governor to issue executive orders 
is well established in the law and history of the Commonwealth.

The scope of such authority, however, is limited. A Governor may not use an executive 
order to (or by any other means) exercise any of the legislative power that is vested 
solely in the General Assembly.7 The Governor may not legislate by executive order. 
This is the essence of the separation of powers doctrine. Examples of situations in 
which executive orders are appropriate are:

1. Whenever the Code of Virginia expressly confers that authority upon the 
Governor;8

2. Whenever there is a genuine emergency that requires the Governor to issue 
an order, pursuant to his constitutional responsibility and power, to abate a 
danger to the public regardless of the absence of explicit authority;9 and

3. Whenever the executive order merely is administrative in nature, as 
opposed to legislative.10

Having outlined the nature and scope of executive orders, it is necessary to examine 
what parameters have been established by the General Assembly with regard to the 
policies of the executive branch. The General Assembly has granted the Governor 
authority to formulate the policies of the executive branch, unless the Constitution or 
laws provide otherwise.11 Section 2.2-103(B) designates the Governor as the Chief 
Personnel Officer of the Commonwealth and provides the Governor with specific 
enumerated powers relating to state personnel administration. Further, § 2.2-103(A) 
provides that:

Except as otherwise provided by the [Virginia] Constitution or 
law, the Governor shall have the authority and responsibility for 
the formulation and administration of the policies of the executive 
branch, including resolution of policy and administrative conflicts 
between and among agencies.

No statute, however, specifically confers on the Governor the authority to issue an 
executive order establishing the Commonwealth’s nondiscrimination policy in state 
employment. Establishing a nondiscrimination policy is not among the enumerated 
powers and duties granted by the General Assembly to the Governor as Chief 
Personnel Officer.12

A brief review of the history regarding this executive order is relevant to your inquiry. 
Governor Linwood Holton issued Executive Order No. 29, effective January 1, 1973, 
which prohibited discrimination in employment matters:
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It shall be the policy of the Commonwealth of Virginia to maintain 
and promote equal employment opportunity. Appointments and 
tenure are based upon merit and fitness without regard to sex, age, 
race, religion, national origin, political affiliation, or other non-
merit, job-related factors.[13]

Governor Holton was the first Governor to issue such an executive order. The 1972 
Session of the General Assembly enacted the Virginia Fair Housing Law,14 which 
established that the Commonwealth had a policy to provide fair housing without 
regard to “race, color, religion or national origin.”15 Governor Holton’s executive 
order was based on the policy of nondiscrimination established by the General 
Assembly. Governor Holton’s successors have followed his example and issued 
similar executive orders.16 These prior executive orders primarily focused upon 
prohibiting discrimination based on the classes in Governor Holton’s initial order 
plus disability and skin color. Of critical importance to note here is that the basis for 
the protection of these classes was not a policy initiative of the Governor, but rather 
the articulated protection from discrimination for classes already established by 
the General Assembly.17 The addition of sexual orientation to the Commonwealth’s 
nondiscrimination policy recognizes a class for which the General Assembly has not 
provided protection in state law.18 In fact, as will be stated more completely later in this 
Opinion,19 the General Assembly repeatedly has declined to extend protection to this class.

In 1975, the General Assembly enacted the Fair Employment Contracting Act,20 which 
establishes the Commonwealth’s prohibition against employment discrimination. 
Section 2.2-4200(A) of the current Act, which is virtually the same as that enacted 
in 1975,21 provides:

It is declared to be the policy of the Commonwealth to eliminate all 
discrimination on account of race, color, religion, sex, or national 
origin from the employment practices of the Commonwealth, its 
agencies, and government contractors.

As previously stated, the Governor’s authority to set the policies of the executive 
branch is limited. The General Assembly has articulated the nondiscrimination policy 
for employment practices of “the Commonwealth, its agencies, and government 
contractors.”22 The Governor, therefore, lacks the statutory or inherent authority 
to expand the nondiscrimination policy23 by executive order to include sexual 
orientation.24

There exists no emergency situation which would be the basis for the Governor to 
issue such an order. This leaves only the issue of whether the executive order is 
purely administrative in nature, as opposed to legislative. The test established to 
determine whether an act is legislative or administrative has been established by the 
Virginia Supreme Court:
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It has been said that those which relate to subjects of a permanent 
or general character are to be considered legislative; while those 
which are temporary in operation and effect are administrative. Acts 
constituting a declaration of public purpose or policy are generally 
classified as involving the legislative power.[25]

The Court has also stated that “each case must be settled on the facts of that particular 
case.”26 Additionally, the Court has recognized that the “‘“best indications of public 
policy are to be found in the enactments of the Legislature.”’”27 The General Assembly 
is afforded wide discretion when determining what policies are in the best interest 
of the public.28 Therefore, I must apply the facts of this case to determine whether 
Governor Warner’s revision to Executive Order No. 1 and Executive Order No. 1 
issued by Governor Kaine29 constitute a legislative or administrative act.

The plain language of Governor Warner’s Executive Order No. 1 provides that it is 
to be of a permanent character because it “shall remain in full force and effect until 
amended or rescinded by further executive order.”30

When Governor Warner issued Executive Order No. 1, he, like his predecessors, listed 
the classes of citizens protected from discrimination in the Commonwealth’s hiring 
policy. Each of the classes listed in the order were protected from discrimination 
by statutes passed by the General Assembly.31 In the revised order, the Governor 
names a class not recognized in the Virginia Constitution or by statute. As previously 
discussed, the Governor has the inherent authority as chief executive to issue an 
executive order that ensures that “the laws be faithfully executed.”32 Therefore, the 
Governor has the authority to issue Executive Order No. 1 to the extent that it ensures 
that “the laws be faithfully executed.”33

The General Assembly has enacted several statutes that address discrimination 
in various contexts. For example, the General Assembly has enacted the Fair 
Employment Contracting Act which establishes the Commonwealth’s prohibition 
against discrimination and is discussed above. In addition, the Virginia Human 
Rights Act34 protects individuals from discrimination in many contexts, but omits 
sexual orientation. Section 2.2-3900 of the Human Rights Act provides:

B. It is the policy of the Commonwealth to:

1. Safeguard all individuals within the Commonwealth from 
unlawful discrimination because of race, color, religion, national 
origin, sex, pregnancy, childbirth or related medical conditions, 
age, marital status, or disability, in places of public accommodation, 
including educational institutions and in real estate transactions; in 
employment; preserve the public safety, health and general welfare; 
and further the interests, rights and privileges of individuals within 
the Commonwealth.

The General Assembly repeatedly has exercised its policy and law making authority 
to afford classes of individuals protection from discrimination, but it has never 
expanded that protection to include sexual orientation.35 Therefore, the Governor 
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lacks the statutory or inherent authority to issue an executive order delineating sexual 
orientation as a protected class because he is not “tak[ing] care that the laws be 
faithfully executed.”36 Rather he is attempting to alter the public policy declared by 
the General Assembly pursuant to its constitutionally derived legislative authority.

Since 1997, the General Assembly has on 17 occasions considered bills adding sexual 
orientation to various nondiscrimination statutes.37 The General Assembly repeatedly 
has rejected these proposals and has declined to change the Commonwealth’s public 
policy by adding sexual orientation to its statutes barring discrimination in a variety 
of contexts, including employment.38 In fact, the General Assembly earlier this month 
again declined to adopt this public policy during the current legislative session.39 
In spite of the General Assembly’s clear declaration of public policy, Governor 
Warner circumvented the legislative process by amending Executive Order No. 1 
to include sexual orientation as did Governor Kaine by reissuing Executive Order 
No.1. This amendment to the nondiscrimination policy alters the public policy of the 
Commonwealth, which is a legislative function the authority for which rests solely 
with the General Assembly and not with the Governor.

CONCLUSION

Accordingly, it is my opinion that while Executive Order No. 140 is permissible to 
the extent the Governor is ensuring that the laws are faithfully being executed, the 
addition of sexual orientation as a protected employment class within state government 
was intended to, and in fact did, alter the public policy of the Commonwealth. It is 
further my opinion that changing the public policy of the Commonwealth is within 
the purview of the General Assembly; therefore, that portion of Executive Order No. 
1 is beyond the scope of executive authority and, therefore, unconstitutional.
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OP. NO. 06-044
CONSTITUTION OF VIRGINIA: EXECUTIVE (EXECUTIVE AND ADMINISTRATIVE POWERS 
– LEGISLATIVE RESPONSIBILITIES OF GOVERNOR) — TAXATION AND FINANCE (COLLECTIONS 
AND DISPOSITION OF STATE REVENUES).
MILITARY AND EMERGENCY LAWS: EMERGENCY SERVICES AND DISASTER LAW.
Constitution imposes clear and certain duty solely upon General Assembly to make 
appropriations; no funds are to be paid out of state treasury unless appropriated by 
law by General Assembly. It is question of fact whether conditions exist constituting 
emergency under Emergency Services and Disaster Law of 2000, and it is within authority 
of Governor to make such determination. When emergency exists, no express authority 
under Constitution for Governor to expend state funds when no appropriations exist. While 
Governor has certain implied executive power, such authority cannot overcome sole 
and specific express grant of spending authority to legislature. To prevent constitutional 
crisis, it is critical that legislature enact 2006-2008 biennial budget or enact short-term 
legislation authorizing ongoing spending for state services and obligations.

THE HONORABLE WILLIAM J. HOWELL
SPEAKER OF THE HOUSE OF DELEGATES
THE HONORABLE THOMAS K. NORMENT JR.
MEMBER, SENATE OF VIRGINIA
JUNE 8, 2006

ISSUE PRESENTED

You inquire regarding the authority of the Governor to initiate and execute a spending 
plan should the legislature fail to enact a budget bill prior to the beginning of the 
fiscal year on July 1, 2006.
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RESPONSE

This issue is a matter of first impression for which there is no definitive guidance from 
the courts of the Commonwealth of Virginia. It is my opinion that the Constitution 
of Virginia imposes the clear and certain duty solely upon the General Assembly 
to make appropriations. The Constitution states that no funds are to be paid out of 
the state treasury unless appropriated by law by the General Assembly. Further, it 
is my opinion that it is a question of fact whether conditions exist constituting an 
emergency under the Emergency Services and Disaster Law of 2000, and it is within 
the authority of the Governor to make that factual determination. It is my opinion that 
when an emergency exists, the Constitution does not expressly grant to the Governor 
authority to expend state funds when there are no existing appropriations made by 
law. While the Governor does have certain implied executive power, such implied 
authority cannot overcome the sole and specific express grant of spending authority 
to the legislature. Thus, in order to prevent an unprecedented constitutional crisis, it 
is critical that the legislature immediately enact a 2006-2008 biennial budget or, in 
the alternative, enact short-term legislation authorizing ongoing spending for state 
services and obligations.

APPLICABLE LAW AND DISCUSSION

I. GENERAL CONSTITUTIONAL PRINCIPLES

Article X, § 7 of the Virginia Constitution and § 2.2-1819 both provide that no funds 
are to be paid out of the state treasury unless such funds have been duly appropriated. 
Article X, § 7 provides:

No money shall be paid out of the State treasury except in pursuance 
of appropriations made by law; and no such appropriation shall be 
made which is payable more than two years and six months after 
the end of the session of the General Assembly at which the law is 
enacted authorizing the same.

Article IV, § 11 of the Constitution further provides:

No law shall be enacted except by bill. A bill may originate in 
either house, may be approved or rejected by the other, or may be 
amended by either, with the concurrence of the other.

….

No bill which creates or establishes a new office, or which 
creates, continues, or revives a debt or charge, or which makes, 
continues, or revives any appropriation of public or trust money 
or property, or which releases, discharges, or commutes any claim 
or demand of the Commonwealth, or which imposes, continues, 
or revives a tax, shall be passed except by the affirmative vote 
of a majority of all the members elected to each house, the name 
of each member voting and how he voted to be recorded in the 
journal. [Emphasis added.]
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Constitutional language that is clear and unambiguous must be given its plain 
meaning.1 The Virginia Constitution clearly states that no payments are to be made 
from the treasury except by appropriation2 enacted by legislation. The plain language 
of the Constitution provides that the General Assembly, the legislative branch of 
government, is responsible for appropriating funds. The appropriations for the 2004-
2006 biennium, by express terms, expire at midnight on June 30, 2006.3

It is beyond dispute that the Governor has implied authority under the Virginia Constitu-
tion. Article V, § 1 of the Virginia Constitution provides that “[t]he chief executive power 
of the Commonwealth shall be vested in [the] Governor.” Article V, § 7 further provides 
that “[t]he Governor shall take care that the laws be faithfully executed.”

Reconciliation of the express and exclusive appropriations authority of the legislature 
under Article X of the Virginia Constitution with the implied authority of the 
executive branch under Article V to ensure the laws are faithfully executed is the 
key to ascertaining the Governor’s spending authority in the absence of a budget. 
The pragmatic interpretation would be to sanction a governor’s intention to act 
unilaterally upon the failure of the legislature to pass a budget to forestall a disastrous 
government shutdown. However, longstanding rules of statutory construction to 
resolve conflicts in laws do not permit such an interpretation. Such rules dictate that 
the specific law controls over the general.4 Thus, the implied plenary authority of the 
Governor to faithfully execute the laws does not overcome the specific, clear, and 
exclusive grant of authority to the legislature to make appropriations by law.

II. IMPLIED AND EMERGENCY POWERS OF THE GOVERNOR

A budget crisis of this nature, with the looming possibility of appropriations directed 
by the executive branch independent of the legislature, is the result of a failure of 
legislative duty not contemplated by the drafters of the Constitution or previous 
legislatures. Thus, no definitive remedy for the Governor to resolve such a crisis 
exists in the Constitution or statute. While there are instances in which the Governor 
has the inherent power to act,5 this authority does not exist where the Constitution 
specifically requires legislative action.6

Notably, in considering whether the Governor had the authority without action 
by the legislature to increase the salary of the Secretary of the Commonwealth to 
compensate him for additional duties, the Supreme Court of Virginia found that:

The Constitution places the duty and responsibility of fixing the salary 
of the Secretary of the Commonwealth on the General Assembly and 
not on the chief executive of the State. Section 83 provides that the 
salary of that officer “shall be fixed by law.” The General Assembly is 
the legislative branch of the government and is clothed with the power 
and duty of enacting laws.[7]

If unilateral executive action in the absence of a legislative enactment is not permitted 
to set a cabinet member’s salary, certainly such unilateral action to approve broad spend-
ing for state services and obligations is even more constitutionally problematic.
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It is not unreasonable to argue that Virginia’s founders would not have intended 
that the entire executive branch be thwarted by legislative inaction. However, the 
conundrum arises from the Constitution’s silence on this issue. The Attorney General 
must interpret not what the Constitution ought to say, but rather what it does say.

The Virginia Constitution requires all appropriations to be made by law.8 Where 
the Constitution has established the responsibility for action solely with the legisla-
tive branch of government, there is no inherent power of the executive branch 
to perform that function. The Supreme Court of Kentucky recently reviewed the 
spending authority and duties of the Governor and legislature during a similar 
budget crisis.9 The Court, interpreting a Kentucky constitutional provision that 
virtually is identical to Virginia’s Constitution, found that the Governor could not 
unilaterally make appropriations when the legislature failed to do so.10 However, the 
Kentucky Court found that where the legislature mandated specific expenditures on 
a continuing basis, they were appropriations and could continue at current levels.11 
The Kentucky and the Virginia Constitutions differ in an important manner, since the 
Virginia Constitution does not contemplate self-executing, long-term appropriations. 
Kentucky’s Constitution provides that “[n]o money shall be drawn from the State 
Treasury, except in pursuance of appropriations made by law.”12 The Virginia 
Constitution contains an additional limitation on such continuing appropriations as it 
provides that “appropriations [must be] made by law; and no such appropriation shall 
be made which is payable more than two years and six months after the end of the 
session of the General Assembly at which the law is enacted authorizing the same.”13 
There is one specific provision of the Virginia Constitution that permits action where 
an appropriation is not sufficient. Article X, § 9(b) of the Virginia Constitution 
allows the Governor to meet certain general obligation debt requirements from 
general revenues when appropriations are insufficient.14 The Governor may be able 
to spend without an appropriation only in such certain limited instances where the 
Constitution provides direction. In addition, the Virginia Supreme Court already has 
determined that when the Virginia Constitution mandates an efficient system of free 
schools that means “it must[] appropriate funds” for such purpose.15

The determination of when, pursuant to Article V, §§ 1 and 7 and § 2.2-103,16 a 
governor properly may use implied powers to issue an executive order or when a 
governor may assume the prerogatives constitutionally authorized for other branches 
of government has been the subject of much debate.17 Prior opinions of the Attorney 
General have recognized that the Governor has a general reservoir of implied powers 
as the chief executive of the Commonwealth.18 Situations in which the Governor has 
such implied powers include:

(1) Where a provision of the Virginia Code expressly confers that authority 
upon the Governor;19

(2) Whenever there is a genuine emergency that requires the Governor, 
pursuant to a constitutional responsibility and power, to abate a danger to the 
public regardless of the absence of explicit authority;20 and

(3) Whenever the order is administrative in nature, as opposed to legislative.
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When an emergency exists, there is authority for the Governor to exercise powers 
he normally could not.21 As I conclude below, unfortunately such authority does 
not extend to expending public funds without constitutionally required legislative 
action.

A broad statutory delegation of power to the Governor to act is in the event of 
an emergency. The question arises whether the failure of the legislature to make 
appropriations, or the attendant consequences upon the citizenry through a cessation 
of key government services, is an emergency or disaster as contemplated by statute. 
The Commonwealth of Virginia Emergency Services and Disaster Law of 200022 (the 
“Disaster Law”) sets forth the statutory framework for the Governor and the executive 
heads or governing bodies of the political subdivisions of the Commonwealth to deal 
with emergency situations caused by natural23 and man-made disasters.24 Among the 
stated purposes of the Disaster Law, is to confer upon the Governor and the political 
subdivisions of the Commonwealth specific emergency powers.25

The Disaster Law authorizes the Governor “in times of natural or man-made disasters”26 
to declare a state of emergency “[w]henever, in the opinion of the Governor, the safety 
and welfare of the people of the Commonwealth require the exercise of emergency 
measures due to a threatened or actual disaster.”27 Section 44-146.17(1) gives the 
Governor broad authority to take action in the event of a disaster, “[t]o proclaim and 
publish such rules and regulations and to issue such orders as may, in his judgment, 
be necessary to accomplish the purposes of [the Disaster Law].”28 Accordingly, the 
Governor has the authority to declare an emergency and waive state law when, in 
the Governor’s opinion, the safety and welfare of the people of Virginia require the 
exercise of emergency measures.29

The Virginia Supreme Court has commented on the Governor’s powers in emergency 
situations concerning the shortage of motor fuels, a man-made emergency:

Our examination of the language of [the Commonwealth of Virginia 
Emergency Services and Disaster Law of 1973] convinces us that the 
Governor acted within the limits of the authority delegated to him. It 
is elementary that the health, safety and welfare of the people of this 
Commonwealth depend upon an adequate supply of motor vehicle 
fuel. The fuel shortages which developed in 1973 created a potentially 
serious situation in Virginia, and nationwide. Curtailment of the vital 
services performed by use of fire, police and other emergency vehicles 
is but one example of the grave effect a prolonged motor vehicle fuel 
shortage would have upon the State. Such a situation would have 
resulted “in damage, hardship, suffering or possible loss of life.” 
Prompt action was required. Manifestly, the “safety and welfare of the 
people of the State require[d] the exercise of emergency measures.” 
We, therefore, hold that the acute motor vehicle fuel shortage of 1973 
was a “disaster” within the meaning of [the Disaster Law of 1973].[30]

The Disaster Law has been amended and reenacted on several occasions by the Gen-
eral Assembly since the Court considered this case. Amendments to the Disaster Law 
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include a key provision pertaining to the powers of the Governor in § 44-146.17(7).31 
The 1981 Session of the General Assembly amended the Disaster Law adding the 
definition for the term “emergency.”32 The Governor is authorized to declare a “state 
of emergency”33 when there is either a threat or actual occurrence of an “emergency 
or a disaster.”34 An “emergency” is either an occurrence or a threat of an occurrence 
that may result in substantial injury or harm to the citizens or property in the 
Commonwealth, and “may involve governmental action beyond that authorized or 
contemplated by existing law because governmental inaction for the period required 
to amend the law to meet the exigency would work immediate and irrevocable harm 
upon the citizens” of the Commonwealth.35

It is reasonable to conclude that absent action by the General Assembly, the Governor 
could declare a state of emergency upon the premise that the health, safety, and welfare 
of the citizens of the Commonwealth depend on a government that would otherwise 
cease to function in the absence of an appropriation act after July 1, 2006. However, 
an emergency declaration cannot of itself create spending authority in the absence of 
an appropriation made by law. Thus, such a declaration might alleviate, but would not 
prevent, the impending constitutional crisis.

III. EMERGENCY POWER AS SPENDING AUTHORITY

In the absence of a budget bill on July 1, 2006, the Governor may declare an emer-
gency to avoid undue harm to the health, safety, and welfare of the public. Whether 
there is an “emergency” requiring the declaration of an emergency is a question of 
fact,36 which the Disaster Law delegates to the Governor to determine.37

Assuming that the General Assembly’s failure to enact a budget in a timely manner 
is an emergency, the Governor’s authority to take emergency action does not create 
spending power after July 1 when there will be no existing appropriations. The 
Governor historically has exercised certain extraordinary spending authority in times 
of emergency, but the General Assembly contemplates and generally provides for 
such expenditures in the budget bill.38 The present situation is distinguishable since 
in the absence of immediate action by the General Assembly, there will be no enacted 
budget bill on which the Governor may rely for guidance or general authorization 
to spend. The Virginia Constitution is quite clear that “appropriations [are] made by 
law.”39 Although the Governor may and should exercise certain powers to protect 
public health, safety, and welfare,40 I find no express or implied provision of the 
Constitution that suggests the Governor may order spending by executive order 
when there is no general legislative authority.

It is my opinion that the citizens of Virginia who ratified the Constitution believed the 
legislature would, without fail, appropriate funds for public health, safety, welfare, 
education, and other basic governmental functions required by constitution or statute. 
The Virginia Supreme Court has determined that the General Assembly has the duty 
to do so.41 Thus, while the Governor may not authorize spending independently, 
the General Assembly has the constitutional obligation to appropriate revenues and 
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cannot choose by inaction to abdicate its responsibility without risking unprecedented 
usurpation of legislative authority, lasting diminution in stature for the legislative 
branch, and extraordinary proceedings in the courts.

CONCLUSION

This issue is a matter of first impression for which there is no definitive guidance from 
the courts of the Commonwealth of Virginia. Accordingly, it is my opinion that the 
Constitution of Virginia imposes the clear and certain duty solely upon the General 
Assembly to make appropriations. The Constitution states that no funds are to be paid 
out of the state treasury unless appropriated by law by the General Assembly. Further, 
it is my opinion that it is a question of fact whether conditions exist constituting an 
emergency under the Emergency Services and Disaster Law of 2000, and it is within 
the authority of the Governor to make that factual determination. It is my opinion that 
when an emergency exists, the Constitution does not expressly grant to the Governor 
authority to expend state funds when there are no existing appropriations made by 
law. While the Governor does have certain implied executive power, such implied 
authority cannot overcome the sole and specific express grant of spending authority 
to the legislature. Thus, in order to prevent an unprecedented constitutional crisis, it 
is critical that the legislature immediately enact a 2006-2008 biennial budget or, in 
the alternative, enact short-term legislation authorizing ongoing spending for state 
services and obligations.
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passe. Id. at 568-69, 571, 68 P.3d at 101, 103. Additionally, the inability to spend matching funds could 
result in a loss of federal dollars in some circumstances.
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See Scott, 247 Va. at 386, 443 S.E.2d at 142 (noting that General Assembly is required to determine 

manner of funding to provide cost of maintaining public school educational programs and how cost shall 
be apportioned).

OP. NO. 06-058
CONSTITUTION OF VIRGINIA: FRANCHISE AND OFFICERS – ELECTORAL BOARDS; REGISTRARS 
AND OFFICERS OF ELECTION.
ELECTIONS: GENERAL PROVISIONS AND ADMINISTRATION – OFFICERS OF ELECTION.
Constitution requires local electoral board, where feasible, to appoint officers of election 
representing two dominant political parties; when it is not feasible, board may appoint 
nonpartisan officers.

THE HONORABLE JEAN R. JENSEN
SECRETARY, STATE BOARD OF ELECTIONS
SEPTEMBER 15, 2006

ISSUE PRESENTED

You ask whether § 24.2-115 permits local electoral boards to appoint nonpartisan 
officers of election or whether all officers of election must represent a political party.

RESPONSE

It is my opinion that the Constitution of Virginia requires a local electoral board, 
where it is feasible to do so, to appoint officers of election who represent the two 
dominant political parties. It further is my opinion that when it is not feasible to 
appoint representatives of such parties, a board may appoint nonpartisan officers of 
election.

BACKGROUND

You relate that some officers of election prefer to serve in a nonpartisan manner without 
publicly stating their political preference. This creates a situation where some officers 
represent the Democratic Party in one election and the Republican Party in another 
election.

You also advise that the State Board of Elections interprets the phrase in § 24.2-115, 
which provides that “[t]he representation of the two parties shall be equal at each 
precinct having an equal number of officers and shall vary by no more than one at each 
precinct having an odd number of officers,” to require that all officers of election be 
partisan. You further advise that the United States Election Assistance Commission 
(“EAC”) recently has announced a Help America Vote Act College Pollworker 
grant program. The EAC grant will allow colleges, universities, and nonprofits to 
recruit students to work at the polls in the Commonwealth as nonpartisan officers of 
election.

A nonpartisan group in the Commonwealth, which focuses on issues concerning 
college students, has prepared a grant application for the EAC grant and desires to train 
nonpartisan college students to perform as officers of election in the Commonwealth. 
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Because the State Board of Elections interprets § 24.2-115 to require that officers of 
election be partisan, your concern is that the Commonwealth may not obtain and use 
the EAC grant.

APPLICABLE LAW AND DISCUSSION

Article II, § 8, of the Virginia Constitution provides, in part, that:

Each electoral board shall appoint the officers of election and 
general registrar for its county or city. In appointing such officers 
of election, representation, as far as practicable, shall be given 
to each of the two political parties which, at the general election 
next preceding their appointment, cast the highest and next highest 
number of votes. [Emphasis added.]

Section 24.2-115 provides, in part, that:

Not less than three competent citizens shall be appointed for 
each precinct and, insofar as practicable, each officer shall be 
a qualified voter of the precinct he is appointed to serve, but in 
any case a qualified voter of the Commonwealth. In appointing 
the officers of election, representation shall be given to each of 
the two political parties having the highest and next highest 
number of votes in the Commonwealth for Governor at the last 
preceding gubernatorial election. The representation of the two 
parties shall be equal at each precinct having an equal number 
of officers and shall vary by no more than one at each precinct 
having an odd number of officers. If possible, officers shall be 
appointed from lists of nominations filed by the political parties 
entitled to appointments. The party shall file its nominations with 
the secretary of the electoral board at least 10 days before February 
1 each year. [Emphasis added.]

A 1975 opinion of the Attorney General concludes that, whenever possible, officers 
of election for each precinct should be chosen from the two dominant political 
parties, and further, that such representation should be as nearly equal between the 
political parties as is practicable.1 A 1971 opinion considers the general makeup for 
appointment of the officers of election when an independent is elected at the last 
general election.2 The 1971 opinion concludes that because an independent does not 
constitute a “party,” representation would still be given to the parties obtaining the 
highest and next highest number of votes at the last general election.3 Furthermore, 
the 1971 opinion concludes that “there is no requirement that a majority of the 
election officers be of the party which cast the highest number of votes.”4

The Supreme Court of Virginia has considered the appointment of members of the 
local electoral boards and has concluded that:
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In the appointment of the electoral boards representation as far 
as practicable shall be given to each of the two political parties 
which, at the general election next preceding their appointment, 
cast the highest and the next highest number of votes.[5]

The Court concluded that this language directed “that each of the political parties 
designated shall have representation as far as practicable.”6 The term “practicable” 
generally is defined to mean “reasonably capable of being accomplished; feasible.”7 
Upon information and belief, this Office understands that it is not always practicable 
to identify and recruit members of the two dominant political parties.8 In addition, 
it is well-settled that the Virginia Constitution does not grant powers to the General 
Assembly but, instead, restricts powers which otherwise are practically unlimited.9 
The Virginia Constitution only restricts the appointment of officers of election to 
representatives of the two political parties “as far as practicable.”10

Both Article II, § 8 and § 24.2-115 provide that representation “shall be given to each of 
the two political parties” receiving the highest number of votes in the general election. The 
use of word “shall” ordinarily implies that such provisions are mandatory.11 Furthermore, 
in § 24.2-115, the General Assembly specifies that at least three “competent” citizens be 
appointed as officers of election to serve in each precinct, and “insofar as practicable, 
each of the citizens appointed as officers of election must be a qualified voter of the 
precinct in which he serves.” Finally, an officer of election is required to be a qualified 
voter of the Commonwealth.12

The primary object of statutory construction and interpretation “is to ascertain and give 
effect to legislative intent.”13 “The purpose for which a statute is enacted is of primary 
importance in its interpretation or construction. ‘A statute often speaks as plainly by 
inference, and by means of the purpose that underlies it, as in any other manner.’”14 
Furthermore, words and phrases must be considered in the context in which they 
are used to arrive at a construction that will promote the object and purpose of the 
statute.15

Applying these principles of statutory construction to Article II, § 8 and § 24.2-115, 
it is clear that representation of both political parties receiving the highest number 
of votes in the preceding general election is required in the appointment of officers 
of election. I must, therefore, conclude that insofar as it is practicable or feasible to 
do so, local electoral boards must appoint officers of election that are representative 
of the two political parties receiving the highest number of votes. Further, such 
representation must be equal at each precinct having an equal number of officers 
and may not vary more than one at each precinct having an odd number of officers. 
In the event that it is not feasible to do so, electoral boards may appoint nonpartisan 
officers of election.

CONCLUSION

Accordingly, it is my opinion that the Constitution of Virginia requires a local electoral 
board, where it is feasible to do so, to appoint officers of election who represent the 
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two dominant political parties. It further is my opinion that when it is not feasible to 
appoint representatives of such parties, a board may appoint nonpartisan officers of 
election.

1
See 1974-1975 Op Va. Att’y Gen. 158, 159 (interpreting §§ 24.1-32, 24.1-106, predecessor statutes to 

§ 24.2-115).
2
See 1970-1971 Op. Va. Att’y Gen. 140.

3
Id.

4
Id.

5
Dovel v. Bertram, 184 Va. 19, 21, 34 S.E.2d 369, 370 (1945) (emphasis added) (interpreting § 31 of the 

1902 Constitution of Virginia, predecessor to Article II, § 8 of the 1971 Constitution of Virginia).
6
Id. at 23, 34 S.E.2d at 371.

7
BLACK’S LAW DICTIONARY 1210 (8th ed. 2004).

8
The Code does not require registration by political parties; therefore, there is no definitive list of members 

of each political party in the possession of the state. I am advised that political parties do not always re-
spond to requests for identification. Additionally, when such parties do provide lists of persons eligible to 
serve as officers of election, a sufficient number of persons may not choose to serve in that capacity. Thus, 
what reasonable steps must be taken by the local electoral board to identify and appoint representatives of 
the two political parties is a question of fact to be determined on a case-by-case basis.
9
See, e.g., Fairfax County Indus. Dev. Auth. v. Coyner, 207 Va. 351, 355, 150 S.E.2d 87, 91-92 (1966); 

Lewis Trucking Corp. v. Commonwealth, 207 Va. 23, 29, 147 S.E.2d 747, 751 (1966); Morgan v. Com-
monwealth, 168 Va. 731, 736-37, 191 S.E. 791, 793 (1937); Strawberry Hill Land Corp. v. Starbuck, 
124 Va. 71, 77, 97 S.E. 362, 364 (1918).
10

VA. CONST. art. II, § 8.
11

See, e.g., Schmidt v. City of Richmond, 206 Va. 211, 217-18, 142 S.E.2d 573, 578 (1965) (noting that 
statute using “shall” required court to summon nine disinterested freeholders in condemnation case). Cf. 
Ladd v. Lamb, 195 Va. 1031, 1035-36, 81 S.E.2d 756, 758-59 (1954) (noting that statute providing that 
clerk of court “shall forward” copy of conviction to Commissioner of Department of Motor Vehicles 
within fifteen days is not mandatory, but merely directory); see also 1986-1987 Op. Va. Att’y Gen. 210, 
211; 17 MICHIE’S JUR. Statutes § 60, at 436-37 (1994).
12

See VA. CODE ANN. § 24.2-115 (Supp. 2005).
13

Turner v. Commonwealth, 226 Va. 456, 459, 309 S.E.2d 337, 338 (1983); see also 1994 Op. Va. Att’y 
Gen. 114, 116.
14

Norfolk S. Ry. Co. v. Lassiter, 193 Va. 360, 364, 68 S.E.2d 641, 643 (1952) (citation omitted).
15

See Turner, 226 Va. at 460, 309 S.E.2d at 338-39 (meaning of words finds expression from purport of 
entire phrase of which it is a part); 2A NORMAN J. SINGER, SUTHERLAND STATUTORY CONSTRUCTION § 47.16, 
at 265 (6th ed. 2000) (“If the legislative intent or meaning of a statute is not clear, the meaning of doubtful 
words may be determined by reference to their relationship with other associated words and phrases.”); 
1993 Op. Va. Att’y Gen. 192, 195.

OP. NO. 06-003
CONSTITUTION OF VIRGINIA: FUTURE CHANGES – AMENDMENTS.
CRIMES AND OFFENSES GENERALLY: CRIMES AGAINST THE PERSON – ASSAULTS AND BODILY 
WOUNDINGS.
Passage of marriage amendment will not affect current legal rights of unmarried persons 
involving contracts, wills, advance medical directives, shared equity agreements, or 
group accident and sickness insurance policies, or alter any other rights that do not 
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‘approximate the design, qualities, significance, or effects of marriage’ or create ‘the 
rights, benefits, obligations, qualities, or effects of marriage.’ Passage of amendment will 
not modify application and enforcement of Virginia’s domestic violence laws.

THE HONORABLE STEPHEN D. NEWMAN
MEMBER, SENATE OF VIRGINIA
THE HONORABLE DAVID B. ALBO
MEMBER, HOUSE OF DELEGATES
THE HONORABLE KATHY J. BYRON
MEMBER, HOUSE OF DELEGATES
THE HONORABLE JOHN A. COSGROVE
MEMBER, HOUSE OF DELEGATES
THE HONORABLE ROBERT G. MARSHALL
MEMBER, HOUSE OF DELEGATES
SEPTEMBER 14, 2006

ISSUE PRESENTED

You ask whether House Joint Resolution 411 and Senate Joint Resolution 92,2 the 
proposed Virginia constitutional amendment to ban same-sex marriage, civil unions, 
or comparable relationships (“marriage amendment”), would affect the current legal 
rights of unmarried persons involving contracts, wills, advance medical directives, 
shared equity agreements, group accident and sickness insurance policies, or could 
modify the application of domestic violence laws.

RESPONSE

It is my opinion that passage of the marriage amendment will not affect the current legal 
rights of unmarried persons involving contracts, wills, advance medical directives, 
shared equity agreements, or group accident and sickness insurance policies, or 
alter any other rights that do not “approximate the design, qualities, significance, or 
effects of marriage” or create “the rights, benefits, obligations, qualities, or effects of 
marriage.” It further is my opinion that passage of the marriage amendment will not 
modify the application and enforcement of Virginia’s domestic violence laws.

BACKGROUND

In accordance with the procedures outlined in the Constitution of Virginia, the 2005 
Session of the General Assembly passed a constitutional amendment defining marriage 
as the “union between one man and one woman.”3 After the intervening elections for 
the House of Delegates in November 2005, the General Assembly returned for its 
2006 Session and again considered the constitutional amendment defining marriage.4 
The 2006 Session of the General Assembly again passed the marriage amendment in 
its identical form, requiring it to be placed on the November 2006 ballot for voters to 
approve or reject.5 The proposed marriage amendment provides:

That only a union between one man and one woman may be 
a marriage valid in or recognized by this Commonwealth and its 
political subdivisions.

This Commonwealth and its political subdivisions shall not 
create or recognize a legal status for relationships of unmarried 
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individuals that intends to approximate the design, qualities, 
significance, or effects of marriage. Nor shall this Commonwealth 
or its political subdivisions create or recognize another union, 
partnership, or other legal status to which is assigned the rights, 
benefits, obligations, qualities, or effects of marriage.[6]

The General Assembly’s clear and express intent in passing the marriage amendment, 
as annunciated in its official explanation,7 is to preserve traditional marriage as solely 
between one man and one woman, while not infringing upon the current legal rights 
of unmarried individuals to execute contracts, wills, advance medical directives, or 
shared equity agreements, or lessening protections under domestic violence laws.8

APPLICABLE LAW AND DISCUSSION

The General Assembly must comply with Article XII, § 1 of the Virginia Constitution 
when seeking to amend the Constitution. Article XII, § 1 provides that:

Any amendment or amendments to this Constitution may be 
proposed in the Senate or House of Delegates, and if the same shall 
be agreed to by a majority of the members elected to each of the two 
houses, such proposed amendment or amendments shall be entered 
on their journals, the name of each member and how he voted to be 
recorded, and referred to the General Assembly at its first regular 
session held after the next general election of members of the 
House of Delegates. If at such regular session or any subsequent 
special session of that General Assembly the proposed amendment 
or amendments shall be agreed to by a majority of all the members 
elected to each house, then it shall be the duty of the General 
Assembly to submit such proposed amendment or amendments 
to the voters qualified to vote in elections by the people, in such 
manner as it shall prescribe and not sooner than ninety days after 
final passage by the General Assembly. If a majority of those 
voting vote in favor of any amendment, it shall become part of the 
Constitution on the date prescribed by the General Assembly in 
submitting the amendment to the voters.

The Virginia Constitution does not define marriage. Current statutory law, however, 
prohibits marriage between certain individuals, including a brother and sister;9 a 
couple where one of the parties is married to another person;10 and “persons of the 
same sex.”11 The 1997 Session of the General Assembly enacted § 20-45.2,12 which 
provides that “[a]ny marriage entered into by persons of the same sex in another 
state or jurisdiction shall be void in all respects in Virginia and any contractual rights 
created by such marriage shall be void and unenforceable.”

In 2004, the General Assembly enacted legislation prohibiting civil unions, partnership 
contracts, and like arrangements between persons of the same sex.13 Section 20-45.3 
provides that:
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A civil union, partnership contract or other arrangement between 
persons of the same sex purporting to bestow the privileges or obliga-
tions of marriage is prohibited. Any such civil union, partnership 
contract or other arrangement entered into by persons of the same 
sex in another state or jurisdiction shall be void in all respects in Vir-
ginia and any contractual rights created thereby shall be void and 
unenforceable.[14]

Thus, on several occasions, the General Assembly has prohibited marriage 
between persons of the same sex, as well as civil unions, partnership contracts, 
or other arrangements that purport to create a legal union approximating marriage 
between individuals of the same sex.15 The state courts in four states, Vermont,16 
Massachusetts,17 Hawaii,18 and Maryland,19 have altered or struck down statutory 
definitions of marriage. Apparently, to prevent similar judicial actions from occurring 
in Virginia, the General Assembly acted to affirm the Commonwealth’s long-standing 
statutory policy by elevating to the Virginia Constitution the definition of marriage as 
solely between one man and one woman.20

In considering the prospective application of the marriage amendment to contracts, 
wills, advance medical directives, shared equity agreements, accident and sickness 
insurance policies, and other ordinary legal rights of Virginia citizens, the dispositive 
analysis is to determine whether the rights in question are derived from a legal 
relationship that “intends to approximate the design, qualities, significance, or effects 
of marriage” or to which is assigned the “rights, benefits, obligations, qualities, or 
effects of marriage.”21 The application of the marriage amendment language to the 
specific documents and rights about which you inquire demonstrates that passage of 
the marriage amendment will have no impact on such contractual and other statutory 
rights not created by or imitating marriage.22

Additionally, most of the rights, benefits, and obligations created solely by a lawful 
marriage, to which unmarried persons of either sex are not entitled, are defined by 
statute or long-standing case law. Among the legal benefits unique to marriage are a 
spouse’s share of a decedent’s estate,23 the right to hold real property as tenants by 
the entireties,24 the authority to act as a “spouse” to make medical decisions in the 
absence of an advance medical directive,25 the right as a couple to adopt children,26 
and the enumerated rights and obligations included in Title 20 of the Code of Virginia 
regarding marriage, divorce, and custody matters. The general legal rights to enter 
into contracts, wills, advance medical directives, shared equity agreements, and other 
legal instruments, are not rights that arise from marriage. Rather, such general rights 
find their sources in other statutes or common law. Thus, these rights would remain 
unaffected after enactment of the marriage amendment. Any Virginian, subject to 
any other existing legal limitations, may enter into any lawful contract, dispose of 
property to any person of his choosing by will or deed, or appoint any person to act 
on his behalf pursuant to a power of attorney or advance medical directive.

Finally, Virginia’s laws are presumed to be constitutional.27 The Supreme Court 
of Virginia has concluded that “reasonable doubt as to the constitutionality of a 



2006 REPORT OF THE ATTORNEY GENERAL 59

legislative enactment must be resolved in favor of its validity. The courts will declare 
the legislative judgment null and void only when the statute is plainly repugnant to 
some provision of the state or federal constitution.”28 Therefore, any challenges to 
Virginia’s existing or future statutes relating to contracts, wills, advance medical 
directives, financial issues, accident and sickness insurance policies, and domestic 
violence would succeed only if the respective statute is “plainly repugnant” to the 
marriage amendment. As discussed in detail below, the statutes governing such 
matters do not “approximate the design, qualities, significance, or effects of marriage” 
or assign the “rights, benefits, obligations, qualities, or effects of marriage.”29 
Consequently, these statutes are not repugnant to the marriage amendment and would 
survive any constitutional challenge to their validity.

I. CONTRACT LAW

You relate that in passing the marriage amendment it was not the intent of the General 
Assembly to infringe on contractual or other legal rights of two unmarried individuals 
of either sex. The plain language of the amendment and the official explanation 
support that intent. The basic elements of a contract are offer, acceptance, and 
consideration.30 Unless a contract is void for a specific policy reason under existing 
law, any competent individual may enter into a contract, regardless of his marital 
status. The Virginia Supreme Court has held that:

Generally speaking every adult person has a right to contract with 
respect to his property rights and when they have done so, courts 
are without authority to annul their obligations thus assumed unless 
they have been entered into under such circumstances as to indicate 
that their procurement had been brought about by fraud.[31]

Moreover, “‘[t]he law presumes that there is in everyone [the] capacity to contract.’”32 
Therefore, the right to contract, pursuant to well-established and long-standing 
principles of contract law,33 is not a right that finds its origin in the “design, qualities, 
significance, or effects of marriage,” nor the “rights, benefits, obligations, qualities, 
or effects of marriage.” Passage of the marriage amendment would not, therefore, 
infringe upon the rights of unmarried individuals to enter into or enforce lawful 
contracts.

II. WILLS

You inquire whether the marriage amendment would impede the ability of an 
individual to execute a will leaving property to another individual of either sex. It 
is an accepted principle of Virginia law that a testator may, by will, dispose of his 
property as he desires. Section 64.1-46 provides:

Every person not prohibited by § 64.1-47 may, by will, dispose of 
any estate to which he shall be entitled, at his death, and which, if 
not so disposed of, would devolve upon his heirs, personal repre-
sentative or next of kin. The power hereby given shall extend to 
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any estate, right or interest to which the testator may be entitled at 
his death, notwithstanding he may become so entitled subsequently 
to the execution of the will.

The Virginia Supreme Court has explained that wills are designed, by statute, to 
permit individuals to leave property in the manner they choose:

“It may be safely stated that as a general rule the right of a testator 
to dispose of his estate as he likes depends neither on the justice of 
his prejudice nor the soundness of his reasoning. He may do what 
he will with his own; and, as to his relatives, all that is required 
of him at the time of making his will is that he shall possess 
ability to comprehend those who appear as the natural objects of 
his bounty and appreciate the duty which recommends them to 
consideration.”[34]

The Court clearly indicates that the motivations of the testator (the “‘justice of his 
prejudice’” and “‘the soundness of his reasoning’”) have no effect on the disposition 
of his estate.35 The right of an individual to dispose of property by will in any legal 
manner he desires is not created by marriage, nor does that right “approximate the 
design, qualities, significance, or effects of marriage” or assign the “rights, benefits, 
obligations, qualities, or effects of marriage.” Thus, the marriage amendment will not 
affect the ability of unmarried persons to execute or inherit under a lawful will.36

III. ADVANCE MEDICAL DIRECTIVES

You also inquire about the effect of the marriage amendment upon advance medical 
directives. The procedure for making an advance medical directive is set out in the 
Health Care Decisions Act.37 Specifically, § 54.1-2983 of the Act provides, in part, 
that:

Any competent adult may, at any time, make a written advance 
directive authorizing the providing, withholding or withdrawal of 
life-prolonging procedures in the event such person should have a 
terminal condition. A written advance directive may also appoint 
an agent to make health care decisions for the declarant under 
the circumstances stated in the advance directive if the declarant 
should be determined to be incapable of making an informed 
decision. [Emphasis added.]

The Health Care Decisions Act does not require that the agent be related to the 
declarant by blood or marriage.38 Further, the process of making an advance directive 
and naming an agent to carry out the instructions of the declarant are acts established 
by the General Assembly apart from the marriage statutes and are not acts that intend 
“to approximate the design, qualities, significance, or effects of marriage” or assign 
the “rights, benefits, obligations, qualities, or effects of marriage.” While a lawful 
marriage creates in one spouse the legal right by default to make medical decisions 
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without a written instrument for the other spouse, an unmarried individual may, by 
executing an advance medical directive, affirmatively grant the same right to any 
person of his choosing. It is, therefore, my opinion that the marriage amendment 
would not affect the legitimacy of any properly executed advance medical directive39 
giving authority to any person to act as agent.

IV. FINANCIAL ISSUES

You inquire whether passage of the marriage amendment will invalidate shared equity 
agreements.40 The General Assembly has established that “[a]ny persons may own 
real or personal property as joint tenants with or without a right of survivorship.”41 A 
mortgage, properly called a deed of trust, is a conveyance of real property from the 
owners to a trustee to secure payment of a note to a lender.42 The act of borrowing 
money and the right to hold and convey property43 are not regulated by statutes 
related to marriage and thus are not intended “to approximate the design, qualities, 
significance, or effects of marriage” or assign the “rights, benefits, obligations, 
qualities, or effects of marriage.” Persons of the same sex or any unmarried persons 
can hold and transfer real estate and borrow money against real property under 
current law and may continue to do so should the marriage amendment be adopted.

Joint bank accounts are agreements between multiple parties, regardless of marital 
status. Banks hold the money of the depositors, honor demands on the account, and 
disburse the funds in the account pursuant to the agreement entered into between 
the depositors and the bank. “Every financial institution in [Virginia] offering joint 
accounts” must clearly label the accounts “[Joint Account With Survivorship]” or 
“[Joint Account – No Survivorship].”44 The acts of maintaining an account with 
another person, entering into an agreement with a bank, making demands on the 
account, and naming a beneficiary are not related to marriage and are not relationships 
that intend “to approximate the design, qualities, significance, or effects of marriage” 
or assign the “rights, benefits, obligations, qualities, or effects of marriage.”

Group accident and sickness insurance coverage provided by private companies to 
its employees and their designated beneficiaries likewise will not be invalidated by 
the marriage amendment. The General Assembly established in 200545 that coverage 
under a group accident and sickness insurance policy may be extended to insure 
“[a]ny other class of persons as may mutually be agreed upon by the insurer and the 
group policyholder.”46 Thus, the creation of such a policy is a private contractual 
matter between an insurer and the policyholder. The fact that unmarried individuals 
involved in a same-sex relationship may receive benefits pursuant to such a policy 
is not recognition by the Commonwealth of “a legal status for relationships of 
unmarried individuals that intends to approximate the design, qualities, significance, 
or effects of marriage.”47 This conclusion further is supported by the fact that in 
2005 the General Assembly enacted the new statutory expansion of accident and 
sickness insurance coverage with full knowledge of Virginia’s existing statutory 
prohibitions on same-sex marriage and civil unions48 and concurrently passed the 
marriage amendment for the first time.49 The General Assembly, in passing a new 
law or amending an existing law, “is presumed to act with full knowledge of the law 
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as it stands.”50 In addition, when new provisions are added to existing legislation 
by amendment, a presumption arises “that in making the amendment the legislature 
acted with full knowledge of, and in reference to, the existing law upon the same 
subject and the construction placed upon it by the courts.”51

V. DOMESTIC VIOLENCE

Finally, you inquire whether passage of the marriage amendment would provide a 
defense to a party charged with domestic assault and battery pursuant to § 18.2-57.2, 
which prohibits assault and battery against “a family or household member.” You 
question whether, pursuant to this statute, the prosecution of a person involved in a 
same-sex relationship with another person would amount to recognition of such a 
relationship as one “that intends to approximate the design, qualities, significance, 
or effects of marriage,” thus invalidating the application of the statute to unmarried 
couples of the same sex.

The General Assembly has the authority to create and define by statute a class of 
potential victims for which enhanced punishment for assault and battery will be 
available. Section 18.2-57.2(A) provides that “[a]ny person who commits an assault 
and battery against a family or household member is guilty of a Class 1 misdemeanor.” 
Section 18.2-57.2(D) provides that “[t]he definition of ‘family or household member’ 
in § 16.1-228 applies to this section.” Section 16.1-228 provides that:

“Family or household member” means (i) the person’s spouse, 
whether or not he or she resides in the same home with the person, 
… or (vi) any individual who cohabits or who, within the previous 
12 months, cohabited with the person, and any children of either of 
them then residing in the same home with the person.

Therefore, subsection “i” clearly covers a victim who is a spouse. Additionally, in 
determining the protections for unmarried domestic violence victims, cohabitation 
is the key element in the definition of “household member” in subsection “vi” of 
§ 16.1-288. In customary legal usage, “cohabitation” means “[t]he fact or state 
of living together, esp[ecially] as partners in life, usu[ally] with the suggestion of 
sexual relations.”52 The Virginia Supreme Court has held that the term “cohabit” 
means “to live together in the same house as married persons live together, or in 
the manner of husband and wife”53 and “imports the continuing condition of living 
together and carrying out the mutual responsibilities of the marital relationship.”54 
More recently, the Court of Appeals of Virginia offered extensive guidance regarding 
the determination of cohabitation.

In determining in Rickman whether the evidence was sufficient to 
sustain the defendant’s conviction for domestic assault and battery 
under Code § 18.2-57.2, we noted that “‘the essential elements of 
“cohabitation” are (1) sharing of familial or financial responsibilities 
and (2) consortium.’” 33 Va. App. at 557, 535 S.E.2d at 191 (quoting 
State v. Williams, 79 Ohio St. 3d 459, 1997 Ohio 79, 683 N.E.2d 1126, 
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1130 (Ohio 1997)). We also noted that ‘“possible factors establishing 
shared familial or financial responsibilities might include provisions 
for shelter, food, clothing, utilities, and/or commingled assets”’ 
and that “‘factors that might establish consortium include mutual 
respect, fidelity, affection, society, cooperation, solace, comfort, 
aid of each other, friendship, and conjugal relations.’” Id. (quoting 
Williams, 683 N.E.2d at 1130) …. We further noted, however, that 
‘“domestic violence arises out of the nature of the relationship itself, 
rather than the exact circumstances of the victim and perpetrator’” 
and emphasized that “[t]he factors to be applied ‘are unique to each 
case and how much weight, if any, to give to each of these factors 
must be decided on a case-by-case basis by the trier of fact.’” Id. at 
557, 535 S.E.2d at 191 (first emphasis added) (quoting Williams, 
683 N.E.2d at 1129-30 (second emphasis added)) …. Thus, as we 
indicated in Rickman, the trier of fact must employ a “totality-of-
the-circumstances analysis” to determine whether the victim of the 
assault and battery and the defendant “cohabited,” “as that term is 
used in Code § 18.2-57.2.” Id. at 558, 535 S.E.2d at 191.[55]

Thus, while the institution of marriage provides an illustrative and objective standard 
by which “cohabitation” may be identified by a trier of fact, the use of marriage as 
a comparative standard does not confer upon the cohabiting relationship any of the 
“rights, benefits, obligations, qualities, or effects of marriage,” nor is it a recognition 
of a relationship “that intends to approximate the design, qualities, significance, or 
effects of marriage.” Were such a construction plausible, a prosecution pursuant to 
§ 18.2-57.2 could not be maintained against an individual involved in an unmarried 
heterosexual relationship. Such construction would implicitly recognize a common-
law marriage, which, like same-sex marriage, is not permitted in Virginia.56 In addition, 
in defining “family or household member,” the General Assembly specifically listed 
“spouse” in a distinct and separate subsection of § 16.1-228 and placed individuals 
who cohabit in another subsection. This distinct placement clearly indicates that the 
General Assembly wished to establish a new and distinct class of potential domestic 
violence victims among unmarried, cohabitating persons other than spouses. Finally, 
customary legal usage also distinguishes between “cohabitation” and “matrimonial 
cohabitation.”57 Thus, Virginia’s existing law does not confer a legal right unique 
to marriage on another class of persons that might be invalidated by the marriage 
amendment, but rather creates five distinct classes of potential victims (other than 
spouses) of domestic violence.

It is my opinion that “cohabitation” is determined by a variety of factors, and that 
the institution of marriage may be used as an illustrative and objective standard to 
determine whether unmarried parties are cohabitating. Applying this standard pursuant 
to § 18.2-57.2 does not confer upon the cohabiting relationship any of the “rights, 
benefits, obligations, qualities, or effects of marriage,” nor is it a recognition of a 
relationship “that intends to approximate the design, qualities, significance, or effects 
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of marriage.” Passage of the amendment, therefore, would not prevent prosecution of 
an individual cohabitating in a same-sex or other unmarried relationship for assault 
and battery of the other individual pursuant to § 18.2-57.2.58

CONCLUSION

Accordingly, it is my opinion that passage of the marriage amendment will not 
affect the current legal rights of unmarried persons involving contracts, wills, 
advance medical directives, shared equity agreements, or group accident and 
sickness insurance policies, or alter any other rights that do not “approximate the 
design, qualities, significance, or effects of marriage” or create “the rights, benefits, 
obligations, qualities, or effects of marriage.” It further is my opinion that passage 
of the marriage amendment will not modify the application and enforcement of 
Virginia’s domestic violence laws.
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OP. NO. 06-045
COUNTIES, CITIES AND TOWNS: PLANNING, SUBDIVISION OF LAND AND ZONING.
Federal Communications Commission regulations preempt direct or indirect regulation 
of placement of satellite antenna dishes by General Assembly, unless regulations have 
reasonable and clearly defined health, safety, or aesthetic objective and do not operate 
to impose unreasonable limitations on, or prevent, reception of satellite delivered signals 
by receive-only antennas or impose costs on users of such antennas that are excessive 
in light of equipment purchase and installation costs.

THE HONORABLE M. KIRKLAND COX
MEMBER, HOUSE OF DELEGATES
AUGUST 11, 2006

ISSUE PRESENTED

You ask whether the General Assembly may regulate the placement of satellite 
antenna dishes or authorize a locality to regulate such placement through local land 
use ordinances.
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RESPONSE

It is my opinion that the regulations of the Federal Communications Commission 
preempt direct or indirect regulation of the placement of satellite antenna dishes 
by the General Assembly or a locality, unless such regulations have a reasonable 
and clearly defined health, safety, or aesthetic objective. Such regulations also may 
not impose unreasonable limitations on, or prevent, reception of satellite delivered 
signals by receive-only antennas or impose costs on the users of such antennas that 
are excessive in light of the purchase and installation cost of the equipment.

BACKGROUND

You advise that a local neighborhood association has complained about the placement 
of satellite antenna dishes. The dishes are mounted on metal poles, permanently 
attached to the ground, and mounted on private property at the edge of the public 
right of way. The association reports that such satellite antenna dishes placed at the 
property line are unsightly and could be dangerous since they may impede the vision 
of vehicle operators.

APPLICABLE LAW AND DISCUSSION

The overriding goal of statutory interpretation is to discern and give effect to legislative 
intent.1 “The power of an administrative agency to administer a congressionally 
created … program necessarily requires the formulation of policy and the making of 
rules to fill any gap left, implicitly or explicitly, by Congress.”2 If Congress explicitly 
has left a gap for the agency to fill, there is an express delegation of authority to the 
agency to elucidate a specific provision of the statute by regulation.3 Such legislative 
regulations are given controlling weight unless they are arbitrary, capricious, or 
manifestly contrary to the statute.4

Section 25.104 of the applicable Federal Communications Commission regulations 
provides, in part, that:

(a) Any state or local zoning, land-use, building, or similar 
regulation that materially limits transmission or reception by 
satellite earth station antennas, or imposes more than minimal costs 
on users of such antennas, is preempted unless the promulgating 
authority can demonstrate that such regulation is reasonable, 
except that non-federal regulation of radio frequency emissions is 
not preempted by this section. For purposes of this paragraph (a), 
reasonable means that the local regulation:

(1) Has a clearly defined health, safety, or aesthetic objective 
that is stated in the text of the regulation itself; and

(2) Furthers the stated health, safety or aesthetic objective 
without unnecessarily burdening the federal interests in ensuring 
access to satellite services and in promoting fair and effective 
competition among competing communications service providers.
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A federal law or regulation preempts or supplants a conflicting state law by virtue 
of the supremacy clause of the Constitution of the United States.5 The preemption 
of state law by federal law may occur by express regulatory language or other clear 
indication that Congress intends to legislate exclusively in the area.6 Even if Congress 
does not intend the enactment of a federal statutory scheme to preempt state law in 
the area, congressional enactments in the same field override state laws with which 
they conflict.7

The clear and unambiguous language used in § 25.104(a) of the Federal Communi-
cations Commission regulations clearly and expressly preempts the General Assembly 
and localities within the Commonwealth from regulating the placement of satellite 
antenna dishes. Consequently, unless such regulation falls within the two exceptions 
contained in § 25.104(a)(1)-(2), the General Assembly or a locality may not directly 
or indirectly regulate the placement of satellite antenna dishes.

CONCLUSION

Accordingly, it is my opinion that the regulations of the Federal Communications 
Commission preempt direct or indirect regulation of the placement of satellite 
antenna dishes by the General Assembly or a locality, unless such regulations 
have a reasonable and clearly defined health, safety, or aesthetic objective. Such 
regulations also may not impose unreasonable limitations on, or prevent, reception 
of satellite delivered signals by receive-only antennas or impose costs on the users 
of such antennas that are excessive in light of the purchase and installation cost of 
the equipment.
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6
See Op. Va. Att’y Gen.: 1984-1985 at 280, 282; 1973-1974 at 284, 285.
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OP. NO. 06-074
COUNTIES, CITIES AND TOWNS: PLANNING, SUBDIVISION OF LAND AND ZONING – GENERAL 
PROVISIONS.
Where public hearing is held prior to RPA designation, failure to notify affected landowners 
does not invalidate designation, give affected landowners any legal recourse, or bar 
subsequent RPA designations for property of landowners who did not receive prior 
notification. Landowner who does not receive notice of future proposed designations 
has right to appeal.
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THE HONORABLE ROBERT G. MARSHALL
MEMBER, HOUSE OF DELEGATES
NOVEMBER 17, 2006

ISSUES PRESENTED

You inquire concerning the effect of the failure of a locality to give notice of a 
Resource Protection Area (“RPA”) designation as required by applicable statutory 
notice requirements. Specifically, you ask whether: (a) such failure invalidates the 
designation; (b) an affected landowner has legal recourse against the present or 
future designation of an RPA; and (c) such failure operates as a bar to that locality 
from designating an RPA for the property of the same landowners who were not 
previously notified.

RESPONSE

It is my opinion that § 15.2-2204(E) cures any failure to notify the affected landowners, 
provided that a public hearing was held prior to the RPA designation. Thus, if a public 
hearing was held, such failure to notify the affected landowners does not invalidate 
the designation, give the affected landowners any legal recourse, or operate as a bar 
to that locality from designating a subsequent RPA for the property of the landowners 
who did not receive prior notification. Finally, regarding future designations, it is my 
opinion that a landowner who does not receive notice of a proposed designation has 
the right to an appeal as provided by § 15.2-2204(E).1

BACKGROUND

You relate that an RPA2 designation occurred prior to 1990 under Title 15.1.3 You also 
relate that there is no public record confirming that the locality gave the required notice4 
to the affected landowners. The 1997 Session of the General Assembly repealed Title 
15.1 and recodified Title 15.1 as Title 15.2.5 Although the RPA designation about which 
you inquire occurred prior to the 1997 recodification of Title 15.1, § 15.2-2204(E) 
specifically provides a curative measure for actions taken under former Title 15.1. 
Therefore, the applicable law for the issues you present is found in Title 15.2.

APPLICABLE LAW AND DISCUSSION

The Chesapeake Bay Preservation Act6 requires that all localities in Tidewater 
Virginia, as defined therein,7 incorporate water quality protection measures in their 
zoning ordinances for Chesapeake Bay Preservation Areas.8 Article 7, Chapter 22 of 
Title 15.2, §§ 15.2-2280 through 15.2-2316, contains the enabling statutes governing 
zoning in Virginia. Section 15.2-2204(A) requires that notice be given upon the 
designation of a Chesapeake Bay Preservation Area or RPA. Generally, before such 
designation is made, a locality must publish notice of the public hearing and provide 
written notice to the affected landowners.9 However, § 15.2-2204(E) provides, in 
pertinent part, that:

The adoption or amendment prior to July 1, 1996, of any plan or 
ordinance under the authority of prior acts shall not be declared invalid 
by reason of a failure to advertise or give notice as may be required by 
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such act or by [Chapter 22], provided a public hearing was conducted 
by the governing body prior to such adoption or amendment.

CONCLUSION

Accordingly, it is my opinion that § 15.2-2204(E) cures any failure to notify the 
affected landowners, provided that a public hearing was held prior to the RPA 
designation. Thus, if a public hearing was held, such failure to notify the affected 
landowners does not invalidate the designation, give the affected landowners any 
legal recourse, or operate as a bar to that locality from designating a subsequent 
RPA for the property of the landowners who did not receive prior notification. 
Finally, regarding future designations, it is my opinion that a landowner who does 
not receive notice of a proposed designation has the right to an appeal as provided 
by § 15.2-2204(E).10
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it existed in 1989 as a reference point.
5
See supra note 3.

6
Va. Code Ann. tit. 10.1, ch. 21, §§ 10.1-2100 to 10.1-2115 (2006).

7
See § 10.1-2101 (defining “Tidewater Virginia”).

8
See § 10.1-2109(C); see also § 10.1-2101 (defining “Chesapeake Bay Preservation Area”).

9
See VA. CODE ANN. § 15.2-2204(B) (Supp. 2006). The significant portion of the predecessor statute 

requiring notice essentially is the same as the notice requirements of the current statute. Compare 
§ 15.1-431 (1989), with § 15.2-2204(B).
10

See supra note 1.

OP. NO. 05-082
COUNTIES, CITIES AND TOWNS: PLANNING, SUBDIVISION OF LAND AND ZONING – LAND 
SUBDIVISION AND DEVELOPMENT.
Locality’s approval of preliminary subdivision plat expires after one year when subdivider 
or developer either fails to submit final plat of property or portion of property within one 
year of approval, or such longer period prescribed by local ordinance, or diligently pursue 
approval of final subdivision plat.

THE HONORABLE ROBERT D. ORROCK
MEMBER, HOUSE OF DELEGATES
JANUARY 5, 2006

ISSUE PRESENTED

You ask whether, under the provisions of § 15.2-2260(F), a preliminary subdivision 
plat is valid for a minimum period of three years.
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RESPONSE

Accordingly, it is my opinion that the approval of a preliminary subdivision plat by a 
locality expires after one year when the subdivider or developer either fails to submit 
a final plat for at least a portion of the property within one year of the approval of the 
preliminary subdivision plat, or such longer period as prescribed by local ordinance, 
or diligently pursue the approval of the final subdivision plat.

BACKGROUND

You advise that you understand the purpose of § 15.2-2260(F) is to prevent a sub-
divider or developer (“subdivider”) from having to start over in the local subdivision 
plat approval process while he is diligently working on the completion of either 
construction plans for the subdivision or the final subdivision plat. Additionally, you 
understand that § 15.2-2260(F) protects such on-going subdivision projects from 
retroactive application of newly adopted zoning and subdivision ordinances.

You present a situation in which a preliminary subdivision plat was submitted for 
approval to a Virginia county in September 2003. Because of the large volume of 
submissions of subdivision plats to the locality for approval, however, final con-
struction plans were not approved until mid-August 2004. Immediately upon approval 
of the construction plans, the required bond was posted and work commenced on the 
conversion of an old sewer lagoon and plant within the proposed subdivision into 
nine building lots. The subdivider cleared, graded, installed a storm water detention 
pond, installed sewer mains, sewer laterals, water mains, water laterals, storm sewer, 
curb and gutter, and fire hydrants. The subdivision project, therefore, is almost 
completed.

You relate that when the final subdivision plat was submitted to the locality in August 
2005, the agent for the locality asserted that since the final subdivision plat had not 
been submitted within one year of the adoption of the preliminary subdivision plat, 
the preliminary subdivision plat approval had expired. Therefore, the locality has 
determined that the subdivision approval process, including the filing of a new 
preliminary subdivision plat,1 would require a rehearing by the planning commission 
under existing local ordinances and regulations. You advise that the position asserted 
by the locality will create an immense hardship on the subdivider because a number 
of setback requirements and ordinances have been amended since the developer 
submitted the preliminary subdivision plat. Furthermore, because there are only nine 
building lots comprising the entire subdivision, the loss of any single lot coupled 
with reclaiming the sewer lagoon would be cost prohibitive to the subdivider.

You also advise that § 15.2-2260(F) does not specify what is to happen to the 
preliminary subdivision plat in the event a final subdivision plat is not submitted 
within the required one-year period. Furthermore, you advise that the statutory 
language supports a conclusion that the preliminary plat is valid for a minimum of 
three years before the locality may require that the subdivider resubmit the matter 
through the local subdivision approval process, and then only where the developer 
has not been in “diligent pursuit” of the project.
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APPLICABLE LAW AND DISCUSSION

Section 15.2-2260(F) provides that:

Once a preliminary subdivision plat is approved, it shall be valid 
for a period of five years, provided the subdivider (i) submits a final 
subdivision plat for all or a portion of the property within one year 
of such approval or such longer period as may be prescribed by 
local ordinance, and (ii) thereafter diligently pursues approval of the 
final subdivision plat. “Diligent pursuit of approval” means that the 
subdivider has incurred extensive obligations or substantial expenses 
relating to the submitted final subdivision plat or modifications 
thereto. However, no sooner than three years following such pre-
liminary subdivision plat approval, and upon ninety days’ written 
notice by certified mail to the subdivider, the commission or other 
agent may revoke such approval upon a specific finding of facts 
that the subdivider has not diligently pursued approval of the final 
subdivision plat.

General rules of statutory construction require that any determination of the intent 
of the General Assembly be based on the words contained in the statute, unless a 
literal construction would create an absurd result.2 When the language of the statute 
is plain and unambiguous, the plain meaning of the language must be applied.3 “The 
province of [statutory] construction lies wholly within the domain of ambiguity.”4

Section 15.2-2260(F) plainly and unambiguously provides that an approved prelim-
inary subdivision plat is valid for a period of five years, provided that the subdivider 
meets the required conditions. First, the subdivider must submit a final plat for at 
least a portion of the property within one year of the approval or such longer period 
as prescribed by local ordinance. Thereafter, the subdivider must diligently pursue 
approval of the final subdivision plat. After the subdivider meets these conditions, a 
locality may revoke the approval of the preliminary plat after no less than three years 
and upon ninety days’ written notice with a specific finding of fact that the subdivider 
did not diligently pursue approval of the final subdivision plat.5

In the first sentence of § 15.2-2260(F), the General Assembly specifically uses the 
word “provided” as a term of limitation. When a preliminary subdivision plat is 
approved, it remains valid for a period of five years only on the specific conditions 
that the subdivider submits a final plat within one year of such approval and diligently 
pursues approval of the final subdivision plat. The statute, however, does not specify 
what is to happen to the preliminary subdivision plat in the event a final subdivision 
plat is not submitted within the required one-year period.

The occasion and necessity for the amendment to the existing § 15.2-2260 with the 
addition of subsection F by the 2002 Session of the General Assembly is not readily 
apparent.6 Statutes relating to the same subject, however, should be considered in 
pari materia where the words used in a particular statute are not sufficiently explicit.7 
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Virginia’s subdivision enabling statutes are detailed in Article 6, Chapter 22 of Title 
15.2, §§ 15.2-2240 through 15.2-2279. Section 15.2-2240 requires that counties, 
cities and towns adopt a subdivision ordinance “to assure the orderly subdivision of 
land and its development.” Sections 15.2-2258, 15.2-2259, 15.2-2260 and 15.2-2261 
require that any person desiring to subdivide a tract of land must submit a plat of the 
proposed subdivision to the local subdivision agent for approval. Section 15.2-2260(A) 
also authorizes the local governing body to provide in its ordinance for the submission of 
preliminary subdivision plats for tentative approval as a part of the orderly subdivision 
of land within its jurisdiction.

The powers of a county “are limited to those conferred expressly or by necessary 
implication.”8 This rule is corollary to the Dillon Rule that municipal corporations 
are similarly limited in their powers.9 “Where the [General Assembly] grants a local 
government the power to do something but does not specifically direct the method 
of implementing that power, the choice made by the local government as to how 
to implement the conferred power will be upheld as long as the method selected is 
reasonable.”10 “‘Any doubt in the reasonableness of the method selected is resolved 
in favor of the locality.’”11

Article 6, the subdivision enabling statutes, places time constraints on local sub-
division agents for the approval of subdivision plats.12 Furthermore, the General 
Assembly clearly provides that after a subdivider submits a preliminary subdivision 
plat, receives approval, submits a final plat within the prescribed period, and diligently 
pursues approval of the final subdivision plat, a locality may revoke the approval of 
the preliminary plat.13 Such revocation may occur after no less than three years, but 
only upon ninety days’ written notice and a specific finding of fact that the subdivider 
failed to diligently pursue approval of the final subdivision plat.14 In the event that the 
subdivider either fails to submit the final plat within the required period or diligently 
pursue the approval of the final subdivision plat, the General Assembly could not 
mean to simply leave the approval of the preliminary plat in a position of status quo. 
If such were the case, there would be no need for the requirements to submit at least 
a portion of the property within the one-year period and diligently purse the approval 
of the final subdivision plat. Further, there would be no need for the specific process 
for a locality to formally revoke the approval of the preliminary subdivision plat. 
It is not unreasonable to conclude that the preliminary subdivision plat is approved 
for one year and that such approval expires after one year. It, therefore, appears 
that the approval of the preliminary subdivision plat expires after the passing of 
one year when the subdivider fails to either submit a final plat for at least a portion 
of the property within the specified period or diligently pursue approval of the final 
subdivision plat. Thus, I must conclude that the county subdivision agent reasonably 
asserted that the approval of the preliminary subdivision plat had expired.

CONCLUSION

Accordingly, it is my opinion that the approval of a preliminary subdivision plat by a 
locality expires after one year when the subdivider or developer either fails to submit 
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a final plat for at least a portion of the property within one year of the approval of the 
preliminary subdivision plat, or such longer period as prescribed by local ordinance, 
or diligently pursue the approval of the final subdivision plat.

1
You relate that the developer would have to pay a $2,400 filing fee for the new plat.

2
Statutory construction requires that words be given their ordinary meaning, given the context in which 

they are used. See City of Virginia Beach v. Bd. of Supvrs., 246 Va. 233, 236, 435 S.E.2d 382, 384 (1993). 
Further, statutes should not be interpreted so as to produce absurd results or irrational consequences. See 
McFadden v. McNorton, 193 Va. 455, 461, 69 S.E.2d 445, 449 (1952); 2001 Op. Va. Att’y Gen. 164, 
165.
3
Vaughn, Inc. v. Beck, 262 Va. 673, 677, 554 S.E.2d 88, 90 (2001); Shelor Motor Co. v. Miller, 261 Va. 

473, 479, 544 S.E.2d 345, 348 (2001).
4
Winston v. City of Richmond, 196 Va. 403, 408, 83 S.E.2d 728, 731 (1954), quoted in Harrison & Bates, 

Inc. v. Featherstone Assocs. Ltd. P’ship, 253 Va. 364, 368, 484 S.E.2d 883, 885 (1997).
5
See VA. CODE ANN. § 15.2-2260(F) (2003).

6
2002 Va. Acts ch. 530, at 723.

7
See Prillaman v. Commonwealth, 199 Va. 401, 405-06, 100 S.E.2d 4, 7-8, (1957); City of Richmond v. 

Sutherland, 114 Va. 688, 691, 77 S.E. 470, 471 (1913).  “In pari materia” is the Latin phrase meaning 
“[o]n the same subject; relating to the same matter.” BLACK’S LAW DICTIONARY 807 (8th ed. 2004). 
8
See Bd. of Supvrs. v. Horne, 216 Va. 113, 117, 215 S.E.2d 453, 455 (1975).

9
Id.

10
City of Va. Beach v. Hay, 258 Va. 217, 221, 518 S.E.2d 314, 316 (1999).

11
Arlington County v. White, 259 Va. 708, 712, 528 S.E.2d 706, 708 (2000) (quoting Hay, 258 Va. at 221, 

518 S.E.2d at 316).
12

See §§ 15.2-2259, 15.2-2260 (2003).
13

See § 15.2-2260(F).
14

See id.

OP. NO. 06-055
COUNTIES, CITIES AND TOWNS: PLANNING, SUBDIVISION OF LAND AND ZONING – LAND 
SUBDIVISION AND DEVELOPMENT.
Section 15.2-2260(B) applies to preliminary subdivision plats not to final subdivision 
plats, site plans, or plans of development. Requirement that person desiring to subdivide 
tract of land must submit proposed subdivision plat to local subdivision agent for 
approval. Authority for local governing body to enact subdivision ordinance providing 
for submission of preliminary subdivision plats for tentative approval. Local subdivision 
agents must approve subdivision plats within imposed time constraints, which are 
applicable to locality and may not be delegated to other agencies. No obligation for 
water and sanitation authority to comply with § 15.2-2259. Locality must enact subdivision 
ordinance that includes reasonable provisions for drainage and flood control; may 
include requirement that subdivision plats be submitted for approval to authority created 
to provide sewage disposal and stormwater control prior to submission to locality.

THE HONORABLE L. SCOTT LINGAMFELTER
MEMBER, HOUSE OF DELEGATES
NOVEMBER 17, 2006
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ISSUES PRESENTED

You inquire concerning Virginia’s subdivision enabling statutes in Article 6, Chapter 
22 of Title 15.2, §§ 15.2-2240 through 15.2-2279. Specifically, you ask whether 
§ 15.2-2260(B) applies to final subdivision plats, site plans, or plans of development 
with regard to state agency comments. If so, you ask whether state agencies and 
other referral agencies have any role in the approval of final subdivision plats, site 
plans, or plans of development. If so, you ask what statutory provisions govern the 
comment period for such submittals. Further, you ask whether a locality may by 
subdivision ordinance delegate its obligation to comply with the plat requirements of 
§ 15.2-2259 to a noncounty agency, such as a county water and sanitation authority. 
You also ask whether a water and sanitation authority is obligated to comply with 
the time constraints imposed by § 15.2-2259 when a locality requires a developer 
to secure the approval of the authority for plats, site plans, or plans of development. 
Finally, you ask whether a county may create a condition precedent to a plat officially 
submitted to require that a referral agency or agencies approve and sign a plat before 
it is submitted to the county and the statutory time period begins to run. If so, you ask 
whether there is a timeframe within which the referral agency or agencies must act, 
and what statutory provisions, if any, govern the manner of their response.

RESPONSE

It is my opinion that § 15.2-2260(B) applies to preliminary subdivision plats and not 
to final subdivision plats, site plans, or plans of development. Further, §§ 15.2-2258, 
15.2-2259, 15.2-2260, and 15.2-2261 require any person desiring to subdivide a 
tract of land to submit a plat of the proposed subdivision to the local subdivision 
agent for approval. Section 15.2-2260(A) authorizes a local governing body to enact 
a subdivision ordinance that provides for submission of preliminary subdivision 
plats for tentative approval. Additionally, it is my opinion that §§ 15.2-2259 and 
15.2-2260 place time constraints on local subdivision agents for the approval of such 
subdivision plats. The time requirements of § 15.2-2259 are applicable to the locality 
and may not be delegated to other agencies. A water and sanitation authority is not 
statutorily obligated to comply with the provisions of § 15.2-2259. It is my opinion 
that the General Assembly requires that a locality enact a subdivision ordinance that 
includes reasonable provisions for adequate drainage and flood control. Finally, 
it is my opinion that a locality may include a requirement that subdivision plats 
be submitted for approval to an authority created to provide sewage disposal and 
stormwater control prior to submission to the locality for its consideration under 
§§ 15.2-2258, 15.2-2259, 15.2-2260, and 15.2-2261.

BACKGROUND

You relate that a constituent has experienced difficulty obtaining approval of its 
site plans, plans of development required for the issuance of building permits, and 
approval for final subdivision plats in a locality within your district. You advise that 
a county has established a review process for final plats, site plans, and plans of 
development that requires an applicant for any of these items to submit copies of 
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the plats or plans to the local department of community development, which has 
final approval authority as agent for the local planning commission. Thereafter, you 
relate that the plats are referred to various public agencies or departments for review 
and comment. The majority of the public agencies or departments that receive the 
plats or plans are county agencies and state agencies. Of particular concern to your 
constituent, however, is a referral to a county water and sanitation authority (“County 
Authority”).

You also note that all of the agencies, except the County Authority, return comments 
to the county and comply with the requirements in § 15.2-2259 regarding a thorough 
review of the plat and a good faith effort to identify deficiencies. Furthermore, such 
agencies comply with the time requirements contained in § 15.2-2259 requiring 
that action on the proposed plat be completed within sixty days after officially 
submitted for approval or within forty-five days after officially resubmitted from a 
prior disapproval. In addition, you relate that the county attempts to comply with the 
statutory time requirements contained in § 15.2-2259.

You state that the County Authority, however, advises that it is not required to comply 
with § 15.2-2259. As a result, the County Authority refuses to comply with the time 
requirements or to refer “to specific duly adopted ordinances, regulations or policies” 
when disapproving the initial plat. You believe that the County Authority is a state 
agency and should be required to comply with § 15.2-2259.

APPLICABLE LAW AND DISCUSSION

Virginia’s subdivision enabling statutes are detailed in Article 6, Chapter 22 of Title 
15.2, §§ 15.2-2240 through 15.2-2279. Section 15.2-2240 requires that counties, 
cities and towns adopt a subdivision ordinance “to assure the orderly subdivision 
of land and its development.” Sections 15.2-2258, 15.2-2259, 15.2-2260, and 
15.2-2261 require that any person desiring to subdivide a tract of land must submit 
a plat of the proposed subdivision to the local subdivision agent for approval. 
Section 15.2-2260(A) also authorizes the local governing body to enact an ordinance 
providing for submission of preliminary subdivision plats for tentative approval as a 
part of the orderly subdivision of land within its jurisdiction.1 Sections 15.2-2259 and 
15.2-2260 also place time constraints on local subdivision agents for the approval of 
subdivision plats.

The power of a local governing body, unlike that of the General Assembly, must be 
exercised pursuant to an express grant2 because the powers of a county “are limited 
to those conferred expressly or by necessary implication.”3 This rule is corollary to 
the Dillon Rule that municipal corporations are similarly limited in their powers.4

Section 15.2-2260(B) provides:

Any state agency making a review of a plat forwarded to it under this 
section, including, without limitation, the Virginia Department of Trans-
portation, shall complete its review within forty-five days of receipt 
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of the preliminary plat. The Virginia Department of Transportation 
shall allow use of its public rights-of-way for placement of utilities by 
permit when practical and shall not unreasonably deny plat approval. 
If a state agency does not approve the plat, it shall comply with the re-
quirements, and be subject to the restrictions, set forth in § 15.2-2259 
A with the exception of the time period therein specified. Upon re-
ceipt of the approvals from all state agencies, the local agent shall act 
upon a preliminary plat within thirty-five days.

Article 6 is replete with express grants of powers to local governing bodies and 
their authorized agents to administer and enforce their own subdivision regulations.5 
Statutes relating to the same subject should be considered in pari materia where the 
words used in a particular statute are not sufficiently explicit.6 In addition, “[w]hile 
not part of the code section, in the strictest sense, the caption may be considered in 
construing the statute, as it is ‘valuable and indicative of legislative intent.’”7 “A title 
may be read in an attempt to ascertain an act’s purpose, though it is no part of the 
act itself.”8

Section 15.2-2260 is a part of the statutory provisions expressly granting powers to 
local governing bodies to adopt, administer, and enforce subdivision regulations. 
The title to § 15.2-2260 specifically indicates that localities may provide for the 
submission of preliminary subdivision plats in a subdivision ordinance. The first 
sentence of § 15.2-2260(A) provides that nothing in Article 6 is to be construed “to 
prohibit the local governing body from providing in its ordinance for the submission 
of preliminary subdivision plats for tentative approval.” Furthermore, § 15.2-2260(B) 
begins with the sentence “[a]ny state agency making a review of a plat forwarded 
to it under this section.” Therefore, it is my opinion that § 15.2-2260(B) applies to 
preliminary subdivision plats. When a preliminary subdivision plat is approved by 
the local planning commission, or its agent, the plat is valid for a period of five 
years, provided the subdivider meets the required conditions.9 First, the subdivider 
must submit a final plat for at least a portion of the property within one year of 
the approval or such longer period as prescribed by local ordinance.10 Thereafter, 
the subdivider must diligently pursue approval of the final subdivision plat.11 After 
the subdivider meets these conditions, a locality may revoke the approval of the 
preliminary plat after no less than three years and upon ninety days’ written notice 
with a specific finding of fact that the subdivider did not diligently pursue approval 
of the final subdivision plat.12

Section 15.2-2259(A) clearly and unambiguously provides that:

The local planning commission or other agent shall act on any 
proposed plat within 60 days after it has been officially submitted 
for approval by either approving or disapproving the plat in writing, 
and giving with the latter specific reasons therefore.… The local 
planning commission or other agent shall act on any proposed plat 
that it has previously disapproved within 45 days after the plat has 
been modified, corrected and resubmitted for approval.
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The word “shall” used in a statute ordinarily, but not always, implies that its provisions 
are mandatory.13 The use of the word “shall” in § 15.2-2259(A) clearly places time 
constraints on a local planning commission or subdivision agent for the approval 
of subdivision plats and leaves no doubt that the requirements are mandatory. It is 
also clear that the mandatory time constraints are applicable to the local planning 
commission or other agent and cannot be delegated to another entity. Consequently, it 
is my opinion that the time requirements of § 15.2-2259 are applicable to the locality 
and may not be delegated to other agencies.

Prior opinions of the Attorney General conclude that an authority created under the 
provisions of Article 2, Chapter 51 of Title 15.2, §§ 15.2-5102 through 15.2-5109, 
normally is vested with all powers contained in § 15.2-5114, and is an independent 
instrumentality exercising public and essential governmental functions, which include 
the exercise of independent discretion and judgment without control by any other 
entity.14 The County Authority to which you refer is an independent political subdivision 
created to further a specific governmental purpose.15 Therefore, the County Authority 
is a legal and political entity distinct from the county, the county governing board, and 
the state. While it is an independent political subdivision, the Authority also is a special 
purpose unit of government subordinate to the local governing body.16

The General Assembly grants powers to an authority, such as the County Authority, 
in §§ 15.2-5100 and 15.2-5114. It is a general principle of Virginia law that entities 
created by the General Assembly, in the exercise of the statutory powers granted by 
the General Assembly, may only act within the authority conferred upon the entity by 
the General Assembly.17 Therefore, I must conclude that the County Authority is not 
statutorily obligated to comply with the provisions of § 15.2-2259.

Pursuant to the strict construction required by the Dillon Rule,18 local governing 
bodies do not have unfettered discretion when deciding what matters may be 
included in subdivision ordinances. Rather, local governing bodies must include 
the requisites that are mandated in § 15.2-2241 and may, with discretion, include 
the optional provisions contained in § 15.2-2242. A governing body is entitled to 
exercise discretion only to the extent permitted by §§ 15.2-2241 and 15.2-2242.19 
In § 15.2-2241, the General Assembly requires a local governing body to include 
in its subdivision ordinance reasonable regulations and requirements that provide 
for adequate drainage and flood control and other public purposes. An authority, as 
specified § 15.2-5102(A), may be created to provide water, sewer, sewage disposal, 
stormwater control, and refuse collection and disposal. Therefore, the General Assem-
bly requires a locality to include in its subdivision ordinance reasonable provisions 
to address drainage and flood control. Such ordinance may include a requirement for 
the submission of subdivision plats to an authority that is created to provide sewage 
disposal and stormwater control for approval prior to submission to the locality for 
its consideration and approval pursuant to §§ 15.2-2258, 15.2-2259, 15.2-2260, and 
15.2-2261.
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CONCLUSION

Accordingly, it is my opinion that § 15.2-2260(B) applies to preliminary subdivision 
plats and not to final subdivision plats, site plans, or plans of development. Further, 
§§ 15.2-2258, 15.2-2259, 15.2-2260, and 15.2-2261 require any person desiring 
to subdivide a tract of land to submit a plat of the proposed subdivision to the 
local subdivision agent for approval. Section 15.2-2260(A) authorizes a local 
governing body to enact a subdivision ordinance that provides for submission of 
preliminary subdivision plats for tentative approval. Additionally, it is my opinion 
that §§ 15.2-2259 and 15.2-2260 place time constraints on local subdivision agents 
for the approval of such subdivision plats. The time requirements of § 15.2-2259 
are applicable to the locality and may not be delegated to other agencies. A water 
and sanitation authority is not statutorily obligated to comply with the provisions of 
§ 15.2-2259. It is my opinion that the General Assembly requires that a locality enact 
a subdivision ordinance that includes reasonable provisions for adequate drainage 
and flood control. Finally, it is my opinion that a locality may include a requirement 
that subdivision plats be submitted for approval to an authority created to provide 
sewage disposal and stormwater control prior to submission to the locality for its 
consideration under §§ 15.2-2258, 15.2-2259, 15.2-2260, and 15.2-2261.
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its administration cannot be permitted to override the clear mandates of a statute.’” City of Richmond v. 
County of Henrico, 185 Va. 176, 189, 37 S.E.2d 873, 879 (1946) (quoting Hancock Co. v. Stephens, 
177 Va. 349, 356, 14 S.E.2d 332, 334 (1941)).
18

See supra notes 2-4 and accompanying text.
19

See Helmick v. Town of Warrenton, 254 Va. 225, 232-33, 492 S.E.2d 113, 117 (1997) (construing 
§§ 15.1-465 to 15.1-485, predecessors to §§ 15.2-2240 to 15.2-2276).

OP. NO. 06-080
COUNTIES, CITIES AND TOWNS: PLANNING, SUBDIVISION OF LAND AND ZONING 
– ZONING.
Filing of site plan of development does not create vested property interest in land use 
classification; such filing does not preclude subsequent amendments to current zoning 
ordinance. Legal analysis is limited to issue of zoning; issues related to state and federal 
fair housing statutes are not addressed.

THE HONORABLE STEPHEN D. NEWMAN
MEMBER, SENATE OF VIRGINIA
OCTOBER 19, 2006

ISSUE PRESENTED

You ask whether a landowner is deemed vested in a land use classification upon the 
filing of a site plan, which thereafter prohibits subsequent amendments to the current 
zoning ordinance.

RESPONSE

It is my opinion that the filing of a site plan of development does not create a vested 
property interest in a land use classification. Therefore, such filing does not preclude 
subsequent amendments to the current zoning ordinance.1 The legal analysis in this 
opinion is limited to the issue of zoning. Particularly, I note that there other issues 
presented by facts herein related to state and federal fair housing statutes that require 
careful consideration, but are not addressed here.2

BACKGROUND

You relate that a developer3 has filed a preliminary site plan with the Planning 
Department of the City of Lynchburg in furtherance of its plan to construct a multi-
family housing development (the “Project”) and that under the current zoning 
ordinance, the Project is a “by right use” subject only to administrative review and 
approval. You further relate that the adjacent neighborhood strongly opposes the 
Project and that the City Council of Lynchburg recently has voted unanimously to 
amend the current zoning ordinance to prohibit multi-family housing at this particular 
location.
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APPLICABLE LAW AND DISCUSSION

Article 7, Chapter 22 of Title 15.2, §§ 15.2-2280 through 15.2-2316, contains the 
enabling statutes that govern zoning in Virginia. It is well established in Virginia 
law that “‘landowners have no property right in anticipated uses of their land since 
they have no vested property right in the continuation of the land’s existing zon-
ing status.’”4 In certain limited circumstances, however, private landowners may 
acquire vested rights to use their real estate in a planned, desired way that may not 
subsequently be prohibited or reduced by a change in the zoning laws.5 To establish 
a vested right in a land use classification, a landowner must identify a significant 
affirmative governmental act authorizing the planned use, demonstrate good faith 
reliance on the governmental act, and diligently pursue the planned use as evidenced 
by substantial expense or incursion of extensive obligations.6

Thus, the initial question in determining a vested right is whether a significant 
affirmative governmental act has occurred. In 1998, the General Assembly established 
certain criteria that, if met, will establish a landowner’s vested rights.7

Section 15.2-2307 provides guidance regarding activities that constitute a significant 
governmental act:

Without limiting the time when rights might otherwise vest, a 
landowner’s rights shall be deemed vested in a land use and such 
vesting shall not be affected by a subsequent amendment to a zoning 
ordinance when the landowner (i) obtains or is the beneficiary of 
a significant affirmative governmental act which remains in effect 
allowing development of a specific project, (ii) relies in good faith 
on the significant affirmative governmental act, and (iii) incurs 
extensive obligations or substantial expenses in diligent pursuit 
of the specific project in reliance on the significant affirmative 
governmental act.

For purposes of this section and without limitation, the 
following are deemed to be significant affirmative governmental 
acts allowing development of a specific project: (i) the governing 
body has accepted proffers or proffered conditions which specify 
use related to a zoning amendment; (ii) the governing body has 
approved an application for a rezoning for a specific use or density; 
(iii) the governing body or board of zoning appeals has granted a 
special exception or use permit with conditions; (iv) the board of 
zoning appeals has approved a variance; (v) the governing body 
or its designated agent has approved a preliminary subdivision 
plat, site plan or plan of development for the landowner’s property 
and the applicant diligently pursues approval of the final plat or 
plan within a reasonable period of time under the circumstances; 
or (vi) the governing body or its designated agent has approved 
a final subdivision plat, site plan or plan of development for the 
landowner’s property. [Emphasis added.]



2006 REPORT OF THE ATTORNEY GENERAL 83

Thus, the General Assembly has identified six governmental acts that are significant 
and affirmative and, that, “when relied upon by the developer and diligently pursued 
at some expense to the landowner, warrant development in accordance with prior 
zoning.”8 The Supreme Court of Virginia has stated that the plain language of 
§ 15.2-2307 now makes clear that the occurrence of one of the six types of actions 
listed in the second paragraph satisfies the first requirement for vested rights.9

You relate that the developer has filed a preliminary site plan of development in 
furtherance of the Project. The General Assembly did not include the mere filing of 
a preliminary site plan as a significant affirmative governmental act in § 15.2-2307. 
Rather, § 15.2-2307 specifically includes approval of the preliminary site plan as the 
“earliest point in the overall process when vesting may occur.”10 When enacting the 
amendments to § 15.2-2307, the 1998 Session of the General Assembly considered 
whether the filing of a preliminary site plan or subdivision plat should be included 
in the classification of a significant affirmative governmental act. Senate Bill 570, as 
originally presented, provided that:

[A] landowner’s rights shall be deemed vested in his zoning and 
not affected by a subsequent amendment to a zoning ordinance 
when … the landowner in good faith has filed a preliminary or 
final plat or plan of subdivision, a preliminary or final site plan, 
or plan of development for such landowner’s property and he has 
materially changed his financial position in reliance on such plat 
or plan.[11]

The enacted version of the bill, however, requires approval of a preliminary site plan 
as the initial requirement for a vested rights claim.12 This clear amendment to the 
legislation, as introduced, indicates that the General Assembly intended to exclude 
earlier reviews and approvals in the category of unspecified significant governmental 
acts that may establish a vested property right in a particular land use.13

Furthermore, the Virginia Supreme Court has held that the filing and partial processing 
of a proposed site plan does not constitute the necessary government approval.14 
Therefore, a preliminary site plan must be filed and approved before a significant 
affirmative governmental act occurs that forms the basis of a vested right in a land 
use classification.15 Since it is my opinion that the filing of a preliminary site plan 
does not establish a significant governmental act, I need not address the requirements 
for good faith reliance and diligent pursuit required by § 15.2-2307.16

CONCLUSION

Accordingly, it is my opinion that the filing of a site plan of development does not 
create a vested property interest in a land use classification. Therefore, such filing 
does not preclude subsequent amendments to the current zoning ordinance.17 The 
legal analysis in this opinion is limited to the issue of zoning. Particularly, I note that 
there other issues presented by facts herein related to state and federal fair housing 
statutes that require careful consideration, but are not addressed here.18
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1
You also ask whether an application for low-income housing credits (“credits”) under § 36-55.63 

precludes subsequent zoning amendments to the subject property. I find no authority creating a vested 
interest in a particular land use based on the Virginia Housing Development Authority reserving credits 
for a pending project. The initial reservation of credits is not a vested right and may be terminated by the 
agency director under certain circumstances. See 13 VA. ADMIN. CODE §§ 5-170-60, 5-170-80 (2001).
2
Both the federal and state fair housing laws are remedial in the sense that they seek to suppress the denial 

of housing opportunities to persons falling within the classifications designated in these laws. 2000 Op. 
Va. Att’y Gen. 141, 142. Neither the federal nor the state fair housing laws are intended to be land use or 
zoning statutes. Id.
3
You further relate that the developer in question is the contract purchaser for the subject property. For 

purposes of this opinion, however, the developer will be treated as the landowner since it is assumed that 
the contract includes an assignment of any development rights that are vested or may vest in the current 
owner.
4
City of Suffolk v. Bd. Zoning Appeals, 266 Va. 137, 143; 580 S.E.2d 796, 798 (2003) (quoting Bd. 

Zoning Appeals v. CaseLin Sys., Inc., 256 Va. 206, 210, 501 S.E.2d 397, 400 (1998)), cited in 2005 Op. 
Va. Att’y Gen. 59, 60.
5
Id.

6
City of Suffolk, 266 Va. at 143-44, 580 S.E.2d at 798-99.

7
See 1998 Va. Acts ch. 801, at 1923, 1923 (amending and reenacting § 15.2-2307); see also VA. CODE ANN. 

§ 15.2-2307 (Supp. 2006).
8
In re Zoning Ordinance Amendments, 66 Va. Cir. 375, 378 (2005).

9
City of Suffolk, 266 Va. at 145, 580 S.E.2d at 799.

10
In re Zoning Ordinance Amendments, 66 Va. Cir. at 378-79 (interpreting filing of preliminary plat).

11
See 1998 S.B. 570 (as offered Jan. 26, 1998) (emphasis added), available at http://leg1.state.va.us/cgi-

bin/legp504.exe?981+ful+SB570+pdf.
12

See 1998 Va. Acts, supra note 7, at 1923; see also § 15.2-2307.
13

In re Zoning Ordinance Amendments, 66 Va. Cir. at 379; see also Bd. of Supvrs. v. Greengael, L.L.C., 
271 Va. 266, 626 S.E.2d 357 (2006) (holding that developer had no vested right within meaning of 
§ 15.2-2307 to prior zoning of land after county denied approval of preliminary site plan and subdivision 
application to build mixed residential development and subsequently rezoned property in question from 
residential to light industrial).
14

CaseLin, 256 Va. at 212, 501 S.E.2d at 401. Although CaseLin was decided before the 1998 amendment 
to § 15.2-2307 was enacted, to the extent it is consistent with § 15.2-2307, it remains relevant to a vested 
rights analysis; particularly, with respect to the unspecified governmental acts that the General Assembly 
has declared may give rise to a vested property right. CaseLin intended to construct and operate a medical 
waste incinerator facility on the subject property. Id. at 208, 501 S.E.2d at 399. Although CaseLin had 
not received the necessary government approvals, the zoning administrator certified that the operation of 
the incinerator facility was consistent with the local ordinance. Id. Moreover, the board of zoning appeals 
issued a resolution supporting the project and sent letters to state agencies in support of the project. Id. 
CaseLin argued that such actions represented “other approval” and constituted a significant governmental 
act. Id. at 212-13, 501 S.E.2d at 401. The Court held that “other approval” as it was used in the Court’s 
identification of a significant governmental act in previous cases, implied that such approval needed to 
be of similar character and formality as a permit to constitute a significant governmental act. Id. at 211, 
501 S.E.2d at 401. Resolutions and letters in support of the project did not constitute “other approval” and 
a zoning certification letter was merely a statement of fact and not an authorization to proceed. Id. at 212, 
501 S.E.2d at 401. In support of this characterization, the Court reiterated a prior holding that, similarly, 
the partial processing of a subdivision plat and site plan also does not constitute “approval” of the same. 
Id. (referencing Town of Stephens City v. Russell, 241 Va. 160, 164, 399 S.E.2d 814, 816 (1991)). In 
short, the Court held that filing an application, even in a purely administrative review process, does not 
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equate to approval of that application. Id. This distinction remains relevant to a determination of vested 
rights in zoning, notwithstanding the amendment of § 15.2-2307, as the legislature has indicated that the 
six enumerations of significant affirmative governmental acts are not exhaustive. Therefore, previous case 
law on the identification of significant governmental acts remains dispositive on situations falling outside 
of the six enumerations of § 15.2-2307.
15

See id. at 206, 501 S.E.2d at 397.
16

I note, however, that a 2005 opinion of the Attorney General addresses such issues. See 2005 Op. Va. 
Att’y Gen., supra note 4, at 59.
17

See supra note 1.
18

See supra note 2.

OP. NO. 06-039
COUNTIES, CITIES AND TOWNS: PLANNING, SUBDIVISION OF LAND AND ZONING – ZONING 
— COUNTY BOARD FORM OF GOVERNMENT.
Board of supervisors of county having county administrator form of government may 
designate agent other than planning commission to approve preliminary and final 
subdivision plats.

MR. ROGER W. MULLINS
TAZEWELL COUNTY ATTORNEY
JUNE 20, 2006

ISSUE PRESENTED

You ask whether the board of supervisors in a county having the county administrator 
form of government may designate an agent other than the planning commission to 
approve preliminary and final subdivision plats.

RESPONSE

It is my opinion that the board of supervisors of a county having the county 
administrator form of government may designate an agent other than the planning 
commission to approve preliminary and final subdivision plats.

BACKGROUND

You advise that a member of the planning commission has inquired whether the board 
of supervisors may designate an agent other than the planning commission to approve 
subdivision plats.

You note1 that the Virginia Code contains numerous references to the “planning 
commission or other agent.” You relate that you find no provisions regarding subdivision 
ordinances that require the planning commission to be the agent. Therefore, you 
conclude that the planning commission is the “default” agent for approval where a 
locality fails to designate an agent.

APPLICABLE LAW AND DISCUSSION

The overriding goal of statutory interpretation is to discern and give effect to 
legislative intent.2 The Commonwealth follows the rule of strict construction of 
statutory provisions.3 The powers of boards of supervisors are fixed by statute and 
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are limited to those conferred expressly or by necessary implication.4 “‘This rule 
is a corollary to Dillon’s Rule that municipal corporations have only those powers 
expressly granted, those necessarily or fairly implied therefrom, and those that are 
essential and indispensable.’”5 “[T]he Dillon Rule is applicable to determine in the first 
instance, from express words or by implication, whether a power exists at all. If the 
power cannot be found, the inquiry is at an end.”6

A fundamental rule of statutory construction requires that the fullest possible effect 
must be given to the legislative intent embodied in the entire statutory enactment.7 In 
the land use statutes, the General Assembly “has undertaken to achieve … a delicate 
balance between the individual property rights of its citizens and the health, safety 
and general welfare of the public as promoted by reasonable restrictions on those 
property rights.”8

Article 7, Chapter 22 of Title 15.2, §§ 15.2-2280 through 15.2-2316 contains the 
enabling statutes governing zoning in Virginia. Section 15.2-2286(4) and (7) 
expressly authorizes zoning ordinance provisions governing the administration and 
the amendment of the ordinance. Other statutory provisions require that specific 
procedures be followed in the amendment of a zoning ordinance.9 These statutory 
requirements are mandatory and must be followed as part of the rezoning process.10 
The detailed procedures governing the day-to-day administration of a zoning 
ordinance, however, generally are provided by the zoning ordinance itself.11

The Supreme Court of Virginia consistently has recognized a significant distinction 
in the roles a local governing body plays in adopting zoning regulations and in 
reviewing and approving site plans and subdivision ordinances. The zoning and 
rezoning of properties is a legislative function that the governing body may not 
delegate to others.12 Approval of subdivision plats and site plans, on the other hand, 
is a ministerial, rather than a discretionary, function, which may be delegated and 
enforced by mandamus when the applicant has complied with the requirements of 
the local ordinance.13

Section 15.2-2258 provides, in part, that:

Whenever the owner or proprietor of any tract of land located within 
any territory to which a subdivision ordinance applies desires to 
subdivide the tract, he shall submit a plat of the proposed subdivision 
to the planning commission of the locality, or an agent designated by 
the governing body thereof for such purpose.

Where the language of a statute is free from ambiguity, its plain meaning will control.14 
The language of § 15.2-2258 is clear and unambiguous. The board of supervisors, 
as the governing body of the county, is authorized to designate either the planning 
commission or some other entity or individual as its agent for approval of preliminary 
and final subdivision plats.
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CONCLUSION

Accordingly, it is my opinion that the board of supervisors of a county having the county 
administrator form of government may designate an agent other than the planning com-
mission to approve preliminary and final subdivision plats.

1
A request by a county attorney for an opinion from the Attorney General “shall itself be in the form of an 

opinion embodying a precise statement of all facts together with such attorney’s legal conclusions.” VA. 
CODE ANN. § 2.2-505(B) (2005).
2
See Turner v. Commonwealth, 226 Va. 456, 459, 309 S.E.2d 337, 338 (1983); Vollin v. Arlington Co. 

Electoral Bd., 216 Va. 674, 678-79, 222 S.E.2d 793, 797 (1976); 1990 Op. Va. Att’y Gen. 155, 155 and 
opinions cited therein.
3
2003 Op. Va. Att’y Gen. 45, 46.

4
See County Bd. v. Brown, 229 Va. 341, 344, 329 S.E.2d 468, 470 (1985); Gordon v. Bd. of Supvrs., 207 Va. 

827, 832, 153 S.E.2d 270, 274 (1967); Johnson v. County of Goochland, 206 Va. 235, 237, 142 S.E.2d 501, 
502 (1965).
5
Commonwealth v. County Bd., 217 Va. 558, 574, 232 S.E.2d 30, 40 (1977) (quoting Bd. of Supvrs. v. 

Horne, 216 Va. 113, 117, 215 S.E.2d 453, 455 (1975)); see also Brown, 229 Va. at 344, 329 S.E.2d at 
470.
6
County Board, 217 Va. at 575, 232 S.E.2d at 41.

7
Va. Real Estate Bd. v. Clay, 9 Va. App. 152, 157, 384 S.E.2d 622, 625 (1989).

8
Horne, 216 Va. at 120, 215 S.E.2d at 458.

9
See, e.g., VA. CODE ANN. § 15.2-2204 (Supp. 2005); § 15.2-2285 (2003); § 15.2-2286(A)(7) (Supp. 2005).

10
See Town of Vinton v. Falcun Corp., 226 Va. 62, 306 S.E.2d 867 (1983).

11
See JOHN MARTINEZ, 3 SANDS & LIBONATI, LOCAL GOVERNMENT LAW, § 16.11 (2006); 1 E. YOKLEY, ZONING 

LAW AND PRACTICE §§ 7-9, 7-10 (4th ed. 2000).
12

Laird v. City of Danville, 225 Va. 256, 261, 302 S.E.2d 21, 24 (1983).
13

See Horne, 216 Va. at 119, 215 S.E.2d at 457.
14

See Portsmouth v. Chesapeake, 205 Va. 259, 269, 136 S.E.2d 817, 825 (1964).

OP. NO. 06-022
COUNTIES, CITIES & TOWNS: VIRGINIA INDOOR CLEAN AIR ACT.
Act requires Colonial Downs to designate sufficient non-smoking areas to meet customer 
demand in VIP dining rooms of its satellite wagering facilities.

MR. STANLEY K. BOWKER
EXECUTIVE SECRETARY, VIRGINIA RACING COMMISSION
APRIL 28, 2006

ISSUE PRESENTED

You ask whether § 15.2-2801(C) of the Virginia Indoor Clean Air Act1 requires Colonial 
Downs’ satellite wagering facilities to provide non-smoking areas in its VIP rooms, 
each of which provides dining services for approximately sixty individuals.
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RESPONSE

It is my opinion that § 15.2-2801(C) of the Virginia Indoor Clean Air Act requires 
Colonial Downs to have designated non-smoking areas, sufficient to meet customer 
demand, in the VIP dining rooms of its satellite wagering facilities.

BACKGROUND

You advise that Colonial Downs owns a number of satellite wagering facilities in the 
Commonwealth. The facilities each contain between 11,000 and 20,000 square feet with 
the space divided between smoking and non-smoking areas in nearly equal proportions.

You also advise that several of the wagering facilities have VIP rooms that are 
separate from the public area. Each VIP room contains a bar with approximately 
twelve bar stools and dining tables for approximately sixty patrons. The VIP rooms 
have been designated as smoking areas for which an additional fee is charged for 
admission. Colonial Downs requires payment of consideration for the food ordered 
and consumed within each VIP dining room.

You ask whether the entire satellite wagering facility is to be treated as one facility 
for purposes of § 15.2-2801(C). Because there are large smoking and non-smoking 
areas within the wagering facility, you question whether there should also be a non-
smoking VIP room. In the alternative, because dining is available in each VIP room, 
you inquire whether such a room must be considered to be a separate restaurant 
requiring a non-smoking area. You advise that the Racing Commission has received 
a number of complaints from customers who desire to go into a VIP room and dine, 
but do not do so because of smoke in the room.

APPLICABLE LAW AND DISCUSSION

Section 15.2-2801(C), a portion of the Virginia Indoor Clean Air Act, provides:

Any restaurant having a seating capacity of fifty or more persons shall 
have a designated no-smoking area sufficient to meet customer de-
mand. In determining the extent of the no-smoking area, the following 
shall not be included as seating capacity: (i) seats in any bar or lounge 
area of a restaurant and (ii) seats in any separate room or section of a 
restaurant which is used exclusively for private functions.

In § 15.2-2800 of the Act, the General Assembly defines “restaurant” as “any build-
ing, structure, or area, excluding a bar or lounge area as defined in [Chapter 28], 
having a seating capacity of fifty or more patrons, where food is available for eating 
on the premises, in consideration of payment.” The Act further defines “bar or lounge 
area” as “any establishment or portion of an establishment where one can consume 
alcoholic beverages and hors d’oeuvres, but excluding any such establishment or 
portion of the establishment having tables or seating facilities where, in consideration 
of payment, meals are served.”2

The overriding goal of statutory interpretation is to discern and give effect to 
legislative intent.3 It is, however, well-settled that, “[i]f the language of a statute 
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is plain and unambiguous, and its meaning perfectly clear and definite, effect must 
be given to it.”4 Where the language of a statute is free from ambiguity, its plain 
meaning will control.5

You advise that each of the VIP dining rooms has a seating capacity of sixty patrons 
and is separate from a bar containing approximately twelve bar stools. Furthermore, 
you advise that food is available for customers to purchase and eat in the VIP dining 
rooms. The plain and unambiguous meaning of § 15.2-2801(C) requires that the VIP 
dining rooms be treated in the same manner as any restaurant. Therefore, Colonial 
Downs must designate a non-smoking area within each of the VIP dining rooms that 
is sufficient to meet customer demand.

CONCLUSION

Accordingly, it is my opinion that § 15.2-2801(C) of the Virginia Indoor Clean Air 
Act requires Colonial Downs to have designated non-smoking areas, sufficient to 
meet customer demand, in the VIP dining rooms of its satellite wagering facilities.

1
VA. CODE ANN. tit. 15.2, ch. 28 §§ 15.2-2800 to 15.2-2810 (2003).

2
Section 15.2-2800.

3
See Turner v. Commonwealth, 226 Va. 456, 459, 309 S.E.2d 337, 338 (1983); Vollin v. Arlington Co. 

Electoral Bd., 216 Va. 674, 678-79, 222 S.E.2d 793, 797 (1976); 1990 Op. Va. Att’y Gen. 155, 155 and 
opinions cited therein.
4
Temple v. City of Petersburg, 182 Va. 418, 423, 29 S.E.2d 357, 358 (1944).

5
See City of Portsmouth v. City of Chesapeake, 205 Va. 259, 269, 136 S.E.2d 817, 825 (1969).

OP. NO. 05-081
COUNTIES, CITIES AND TOWNS: VIRGINIA WATER AND WASTE AUTHORITIES ACT.
CONSTITUTION OF VIRGINIA: TAXATION AND FINANCE (TAXES OR ASSESSMENTS UPON 
ABUTTING PROPERTY OWNERS).
Interpretation of ‘abutting property owners’ in Virginia Water and Waste Authorities Act 
requires some relationship constituting physical connection between assessed property 
and financed improvement; abutting property owners are not necessarily limited to 
owners of property with fee simple frontage on improvement.

MR. MARK B. TAYLOR
SPOTSYLVANIA COUNTY ATTORNEY
JANUARY 9, 2006

ISSUES PRESENTED

You ask several questions pertaining to the circumstances under which a Virginia local 
government may levy a special tax or assessment on property within a community 
development authority district under § 15.2-5158(A)(3), (5). First, you ask whether a 
landowner who owns tax parcels that are adjacent at some point meets the abutment 
requirement for all parcels where at least one of the adjacent parcels abuts the financed 
improvement. Secondly, you ask whether a parcel abuts the financed improvement 
when it is proximate to the improvement, but physically separated by a public right-
of-way, easement, or road. You next ask whether a parcel may be considered to 
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abut such improvement where it is connected to the improvement by an easement.1 
Finally, you ask whether a parcel is considered to abut an infrastructure improvement 
where the parcel abuts only a portion of the system of infrastructure improvements 
to be financed.2

RESPONSE

It is my opinion that the broad authority granted in the Virginia Water and Waste 
Authorities Act,3 when read in conjunction with the requirements of Article X, § 3 of 
the Constitution of Virginia, supports an interpretation of “abutting property owners” 
that requires some relationship constituting a physical connection between the 
assessed property and the financed improvement. It is further my opinion, however, 
that abutting property owners are not necessarily limited to owners of property with 
fee simple frontage on the improvement.

BACKGROUND

You advise that the County of Spotsylvania (“County”) has been asked to consider 
the creation of a community development authority (“authority”) under Article 6, 
Chapter 51 of Title 15.2, §§ 15.2-5152 through 15.2-5158, of the Virginia Water and 
Waste Authorities Act. You conclude4 that Article X, § 3 of the Virginia Constitution 
provides authority for the General Assembly to authorize localities to impose taxes 
or assessments on abutting property owners for local public improvements. You 
note that § 15.2-5158(A)(3) of the Act authorizes a locality to impose a special ad 
valorem tax on taxable real property within the authority’s jurisdiction, without 
reference to any requirement of abutment. Further, you note that § 15.2-5158(A)(5) 
of the Act authorizes the levy of a special assessment on abutting property within 
an authority’s district to finance the services and facilities it provides. You advise 
that the proposed authority would finance a number of infrastructure improvements 
consisting primarily of road construction and road and traffic flow improvements by 
means of a special ad valorem tax or special assessment or some combination of the 
two revenue sources.

APPLICABLE LAW AND DISCUSSION

In 1993, the General Assembly amended the Virginia Water and Waste Authorities 
Act to provide an additional method for localities to finance infrastructure associated 
with development and redevelopment in an authority district.5 In 1997, the General 
Assembly amended the Act to authorize the creation of community development 
authorities.6 Section 15.2-5158(A)(1) of the Act provides that, in addition to its 
powers with respect to water, sewer, and storm water facilities under Article 37 of the 
Act, an authority may “finance, fund, plan, establish, acquire, construct or reconstruct, 
enlarge, extend, equip, operate, and maintain the infrastructure improvements 
enumerated in the ordinance or resolution establishing the district, as necessary to meet 
the increased demands placed upon the locality as a result of development within the 
district.” Section 15.2-5158(A)(1) provides a nonexclusive list of such infrastructure 
improvements, including:
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a. Roads, bridges, parking facilities, curbs, gutters, sidewalks, traffic 
signals, storm water management and retention systems, gas and 
electric lines and street lights within or serving the district ….

b. Parks and facilities for indoor and outdoor recreational, cultural 
and educational uses; entrance areas; security facilities; fencing and 
landscaping improvements throughout the district.

c. Fire prevention and control systems, including fire stations, 
water mains and plugs, fire trucks, rescue vehicles and other vehicles 
and equipment.

d. School buildings and related structures ….

Section 15.2-5158(A)(5) of the Act authorizes an authority to “[f]inance the services 
and facilities it provides to abutting property within the district by special assessment 
thereon imposed by the local governing body.” Additionally, § 15.2-5158(A)(5) 
provides that an assessment “may be imposed on abutting land which is later sub-
divided” as long as the assessment does not “exceed the peculiar benefits of the 
improvements to the abutting land as subdivided.”

Section 15.2-5100 of the Virginia Water and Waste Authorities Act requires that 
Act “shall be liberally construed to effect the purposes of the [Act].” Article X, § 3 
of the Virginia Constitution provides that “[t]he General Assembly by general law 
may authorize any county, city, town, or regional government to impose taxes or 
assessments upon abutting property owners for such local public improvements as 
may be designated by the General Assembly.”

In Virginia, a court of record has not addressed the “abutting” requirement as 
it pertains to the Virginia Water and Waste Authorities Act.8 There are, however, 
interpretations of such a requirement in the context of other statutes permitting 
special assessments or taxes.9 I also note that the Virginia Constitution contains an 
additional requirement that a special assessment must not exceed the peculiar benefit 
to the assessed property of the financed improvements.10 Much of the existing case 
law involves a determination of whether the peculiar benefit requirement has been 
met or whether the imposition is a tax or user fee, which are questions not addressed 
by this opinion.11

A circuit court case involved a challenge to community development authority 
financing of various infrastructure improvements to serve a regional retail town 
center, which consisted of water and sewer improvements, parking, roads, lighting, 
landscaping, sidewalks, traffic signals and turning lanes.12 In upholding the financing 
of a turning lane, the court ruled that “[t]he fact that the left turn lane is across 
the street from the entrance and does not touch the district is of no consequence. 
It is necessitated by the creation of the district and is in direct proximity to the 
district.”13
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The Supreme Court of Virginia specifically has addressed the question of whether 
property subject to a special assessment abuts the improvement on only one 
occasion.14 A property owner successfully challenged the levy of a special assessment 
against his property to provide a portion of the funds necessary to pay the costs of 
construction of a state secondary highway pursuant to § 33.1-72.1(C), predecessor 
to § 33.1-72.1(F)(1).15 Although the improvements would provide improved access 
to his property, the landowner’s property did not touch any portion of the road 
being improved.16 Section 33.1-72.1(F), however, includes specific procedures for 
levying the assessment and requires written acquiescence from seventy-five percent 
or more of the owners of platted parcels of land abutting the street and provides 
a mechanism for allocating the cost based on frontage. The statutory framework 
found in § 33.1-72.1(F) requires a strict construction of the concept of abutment 
and is distinguishable from the statutory framework of the Virginia Water and Waste 
Authorities Act.

A 1980 opinion of the Attorney General has interpreted provisions relating to the 
assessment of abutting property owners for local public improvements.17 The 1980 
opinion does not discuss the nature of the improvements proposed to be financed, 
but does discuss the definition of “abutting property.”18 The opinion concludes that 
the term “abutting property” means property touching, contacting, or bordering 
and requires an immediate physical connection between the improvement and 
the property assessed. As in the Virginia Supreme Court case,19 the statute being 
interpreted, by its very nature, requires a more restrictive interpretation of abutting 
property than the Virginia Water Waste and Authorities Act. The improvements 
authorized to be financed under § 15.2-2404, which governs taxes or assessments 
for local improvements, are limited to sidewalks, alleys, sanitary or storm water 
management facilities, retaining walls, curbs and gutters, waterlines, street lights, 
canopies, lighting, benches, and waste receptacles. The limited nature of these 
authorized improvements, which of necessity would be located on or adjacent to the 
assessed property in order for the property to receive any benefit at all, suggests a 
more restrictive interpretation of abutment. Interestingly, § 15.2-2404 also provides 
that in the case of street lighting, upon the petition of at least sixty percent of the 
property owners in a subdivision, a locality may impose taxes or assessments upon 
all owners within the subdivision who benefit from such improvements. This appears 
to be the case regardless of whether they physically abut the improvements.

You first ask where a single landowner owns adjacent tax parcels, which adjoin at 
some point, whether the abutting requirement is satisfied for all such parcels where 
at least one of the parcels abuts the financed improvement. Article X, § 3 of the 
Virginia Constitution refers to abutting property owners, indicating that one must 
look to the owner and not necessarily at the tax parcels. The Virginia Water and Waste 
Authorities Act specifically provides for later subdivision of an assessed parcel.20 
Thus, it is clear that the intent of the General Assembly is that the assessment is 
valid with respect to subsequent tax parcels when at the time of assessment there is 
a single owner. Accordingly, multiple tax parcels owned by a single landowner may 
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all be considered to abut an improvement when at the time the assessment is levied 
at least one such parcel abuts the improvement, each parcel adjoins another such 
parcel, and each parcel derives some benefit from the infrastructure improvements. 
The sale of one or more such adjoining parcels to a different owner after the levy of 
the assessment will not affect the validity of the assessment as such assessment may 
be apportioned subsequent to such sale.

Secondly, you ask whether a parcel abuts a financed improvement when it is proximate 
to the improvement, but physically separated by a public right-of-way, easement, or 
road. In the context of a road improvement, such as a turning lane or traffic signal, 
the property that abuts the roadway would be considered abutting the improvement 
for purposes of the Virginia Water and Waste Authorities Act.21 Similarly, one may 
reasonably conclude that a parcel which can be connected to a water or sewer line 
without crossing property owned by another property owner is abutting for purposes 
of the Act, even where the water or sewer line is separated from such parcel by a 
public road or other right-of-way.22

You next ask whether a parcel may be considered to abut an improvement where it 
is connected to the improvement by an easement. You indicate that some of the tax 
parcels in the proposed authority have access to public roads via an easement across 
another owner’s parcel. An integral part of the value of any such parcel is access 
to a public road.23 Where such an easement is necessary for access to public roads, 
it is part of the property rights of the property owner.24 It is, therefore, reasonable 
to conclude that the ownership of an easement connecting property to beneficial 
services such as roads or water service would render the owner of such easement an 
abutting owner with respect to improvements to which the easement extends. For 
example, where a road is improved and the easement extends to the road, then the 
parcel benefited with the right to use the easement for access to and from the road is 
considered to abut the improvements made to the road.

Finally, you ask whether a parcel is considered to abut an improvement where the 
parcel abuts only a portion of the improvement. In addition to the powers contained 
in Article 3 of the Virginia Water and Waste Authorities Act to finance and implement 
water, sewer, and storm water facilities, § 15.2-5158(A)(1) of the Act contemplates 
the use of an authority to finance and implement “infrastructure improvements 
enumerated in the ordinance or resolution establishing the district, as necessary to 
meet the increased demands placed upon the locality as a result of development 
within the district.” This language evidences an intent to permit the implementation 
through a community development authority of system-wide improvements to assist 
the locality in providing utilities, roads, and other infrastructure to accommodate the 
development within an authority district. In order to meet the transportation needs 
of a district, it may be necessary to provide an improved road system consisting of 
new roadways, widened roads, improved signalization, interchange improvements, 
and new turning lanes. Similarly, in order to provide water or sewer infrastructure, it 
may be necessary to finance and construct new pump stations and treatment plants in 
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addition to extended water mains and sewer lines. It would be an anomalous result to 
conclude that property benefiting from a system of integrated improvements may be 
assessed only for the portion of the improvement that physically touches the assessed 
property. Therefore, it is my opinion that property which abuts a portion of a system 
of improvements may be taxed or assessed under the Act to pay its allocable share of 
the cost of the entire system of improvements.

CONCLUSION

It is my opinion that the broad authority granted in the Virginia Water and Waste 
Authorities Act,25 when read in conjunction with the requirements of Article X, § 3 of 
the Constitution of Virginia, supports an interpretation of “abutting property owners” 
that requires some relationship constituting a physical connection between the assessed 
property and the financed improvement. It is further my opinion, however, that abut-
ting property owners are not necessarily limited to owners of property with fee simple 
frontage on the improvement.

1
You provide an example stating that the parcel does not front on the road to be improved. Instead, you 

relate that access to the road is provided via an easement.
2
You provide the example of a parcel that abuts a road connecting to a new or improved interchange or 

a parcel connecting to a utility improvement such as a sewer pump station or water treatment plant. You 
state, however, that the parcel does not physically touch the pump station or plant.
3
See VA. CODE ANN. tit. 15.2, ch. 51, §§ 15.2-5100 to 15.2-5158 (2003 & Supp. 2005).

4
A request by a county attorney for an opinion from the Attorney General “shall itself be in the form of an 

opinion embodying a precise statement of all facts together with such attorney’s legal conclusions.” VA. 
CODE ANN. § 2.2-505(B) (2005).
5
See 1993 Va. Acts ch. 850, at 1234, 1235-36 (adding § 15.1-1250.03, predecessor to § 15.2-5158, to Virginia 

Water and Sewer Authorities Act). In 1997, the General Assembly amended and recodified the Virginia 
Water and Sewer Authorities Act as the Virginia Water and Waste Authorities Act. See 1997 Va. Acts ch. 587, 
at 976, 1316-35 (adding Chapter 51 of Title 15.2). Title 15.1 was repealed; see id., cl. 13, at 1401.
6
See 1997 Va. Acts ch. 587, supra note 5, at 1333-35 (adding Article 6, Chapter 51, of Title 15.2, 

§§ 15.2-5152 to 15.2-5158).
7
See §§ 15.2-5110 to 15.2-5124 (2003 & Supp. 2005).

8
I note, however, a brief reference in an unpublished decision of the Circuit Court of Henrico County. See 

Taubman Regency Square Assocs. v. Bd. of Supvrs., No. CH00-1304 (Henrico Cty. Cir. Ct. May 10, 2002).
9
See, e.g., Taylor v. Bd. of Supvrs., 243 Va. 409, 412, 416 S.E.2d 433, 435 (1992) (interpreting special 

assessments for adjacent property under certain highway provisions).
10

See VA. CONST. art. X, § 3.
11

See, e.g., City of Richmond v. Eubank, 179 Va. 70, 75, 18 S.E.2d 397, 399-400 (1942) (explaining that pur-
pose of assessment for abutting property owners is that party receiving benefit should bear burden of cost).
12

See Taubman Regency Square, supra note 8.
13

Id. at *9.
14

See Taylor, 243 Va. at 409, 416 S.E.2d at 433.
15

Id. The General Assembly subsequently amended § 33.1-72.1(C) and recodified the pertinent portion at 
§ 33.1-72.1(F)(1). See 2004 Va. Acts ch. 677, at 982, 982-83 (amending and redesignating subsection C 
as subsections E and F).
16

Taylor, 243 Va. at 411, 416 S.E.2d at 435.
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17
See 1980-1981 Op. Va. Att’y Gen. 91 (interpreting §§ 15.1-239 to 15.1-241, predecessor statutes to 

§§ 15.2-2404 to 15.2-2406 (relating to local government service districts)).
18

See id. at 91 (quoting Webster’s New Collegiate Dictionary).
19

See Taylor, 243 Va. at 409, 416 S.E.2d at 433.
20

See § 15.2-5158(A)(5) (Supp. 2005).
21

See Taubman Regency Square, supra note 8, at *9.
22

Id.
23

See State Highway & Transp. Comm’r v. Linsly, 223 Va. 437, 443-45, 290 S.E.2d 834, 838-39 (1982) 
(recognizing value of access to public roads).
24

Id. at 441, 290 S.E.2d at 837.
25

See supra note 3.

OP. NO. 06-060
COUNTIES, CITIES AND TOWNS: VIRGINIA WATER AND WASTE AUTHORITIES ACT.
IMMUNITY.
Water authority created pursuant to Act is public body and municipal corporation, 
and funds it receives from rates and fees generally may be considered ‘public funds.’ 
Sovereign immunity applies to water authority’s governmental functions, may waive 
such immunity only when expressly authorized by statute. Immunity does not apply 
to proprietary functions. Water authority may make payments on claims related to its 
proprietary functions, but not claims related to its governmental functions.

THE HONORABLE CHRISTOPHER K. PEACE
MEMBER, HOUSE OF DELEGATES
OCTOBER 31, 2006

ISSUES PRESENTED

You ask several questions concerning a water authority created pursuant to § 15.2-5100. 
First, you ask whether a water authority is a public entity. Next, you inquire whether the 
rates a water authority charges and the money it collects for its services are considered 
public funds. Additionally, you ask whether a water authority may make payments on 
claims in the absence of any negligence, legal liability, or legal obligation. Further, 
you inquire whether a water authority has sovereign immunity. If so, you ask whether 
a water authority may waive immunity by voluntarily paying a claim, regardless of 
negligence, legal liability, or legal obligations.

RESPONSE

It is my opinion that a water authority created pursuant to the Virginia Water and 
Waste Authorities Act is a public body, specifically, a municipal corporation. It 
further is my opinion that the funds a water authority receives from rates and fees 
generally may be considered “public funds.” As a municipal corporation, sovereign 
immunity shields a water authority from liability for its governmental functions, 
but not its proprietary functions. It is my opinion that a water authority may make 
payments on claims related to its proprietary functions, but not claims related to its 
governmental functions. Finally, it is my opinion that a water authority may waive 
its immunity for actions related to its governmental functions only when expressly 
authorized by statute.
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APPLICABLE LAW AND DISCUSSION

I. PUBLIC BODY

Under the Virginia Water and Waste Authorities Act, §§ 15.2-5100 through 15.2-5158, 
a water service authority is “a public body politic and corporate”1 that “exercis[es] 
public and essential governmental functions.”2 It is also a municipal corporation. 
The Supreme Court of Virginia has enunciated a six-part test for determining 
whether a particular entity is a municipal corporation.3 A water authority properly 
established under the Act satisfies this test because it: (1) is “a public body politic 
and corporate”;4 (2) was created to serve a public purpose;5 (3) can sue and be sued, 
enter into contracts, and acquire and dispose of personal and real property;6 (4) has 
the power of eminent domain;7 (5) can issue bonds to raise revenue;8 and (6) has its 
management vested in a board of directors.9

II. PUBLIC FUNDS

The Virginia Water and Waste Authorities Act does not provide a definition of 
“public funds.” The Virginia Supreme Court, however, generally defines “public 
funds” as “those moneys belonging to the State or to any city, county or political 
subdivision of the State,—or more specifically, taxes, customs and moneys raised 
by the operation of law for the support of the government or for the discharge of its 
obligations.”10 Section 15.2-5136(D) authorizes a water service authority to charge 
“fair and reasonable” fees for the service provided. A 1974 opinion of the Attorney 
General (“1974 Opinion”) concluded that a water authority appears to be a political 
subdivision whose funds are public funds.11 Consistent with the 1974 Opinion, it 
is my opinion that the funds of a municipal water authority appear to fit within the 
general definition of “public funds.”12

III. POWER TO MAKE PAYMENTS

A water authority has limited power to make payments or disburse funds on claims 
because it is a creature of statute having only those powers expressly conferred 
or necessarily implied from the powers expressly conferred.13 Since Virginia law 
expressly confers a water authority with the power to sue and be sued and to acquire 
and dispose of personal and real property,14 it is reasonable to imply that a water 
authority may also make payments to settle claims related to its proprietary functions. 
An express finding, whether by a court or otherwise, of negligence, legal liability, or 
legal obligation is not necessarily required. For example, a “de minimis” payment 
to resolve a seemingly meritless action may be justified. Since claims related to 
governmental functions are barred by sovereign immunity, a water authority cannot 
settle such claims.15

IV. SOVEREIGN IMMUNITY

The Commonwealth and its agents enjoy sovereign immunity from tort liability to 
the extent that the Commonwealth has not expressly waived such immunity.16 Courts 
historically have held that because of their dual character, municipal corporations 
enjoy immunity for governmental functions, but not for proprietary functions.17
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While there is no bright line rule that distinguishes governmental from proprietary 
functions with certainty, guidance may be found in prior court decisions. “A function 
is governmental if it entails the exercise of an entity’s political, discretionary, or 
legislative authority.”18 With respect to a water authority, the Virginia Supreme 
Court recently held that designing and planning a water system are governmental 
functions to which sovereign immunity applies.19 In contrast, a proprietary function, 
to which sovereign immunity does not apply, is one that primarily is performed for 
the “private” benefit of the corporation.20 Another factor courts examine is whether 
the function in question “could as well be performed by private enterprise.”21 
Additionally, the Virginia Supreme Court has recognized “that acts of negligence in 
routine maintenance of municipal water supply facilities are nonimmune ministerial 
acts of a proprietary function.”22 “‘A characteristic example of a function undertaken 
by cities and towns in their private or proprietary capacity is the distribution of water 
to their inhabitants for domestic purposes.’”23

Because no bright line rule exists to distinguish between governmental and proprietary 
functions, whether a specific function of a water authority constitutes a governmental 
function, to which immunity applies, is a factual determination. The Attorney General 
refrains from issuing opinions on questions of fact rather than questions of law.24

V. WAIVER OF SOVEREIGN IMMUNITY

To the extent an entity is entitled to sovereign immunity, there must be clear legislative 
intent before such immunity may be waived.25 Consent to suit must be explicitly and 
expressly announced by statute.26 In reviewing the Virginia Water and Waste Authori-
ties Act, I find no such explicit authority to waive immunity.

Although a water authority has the statutory power to “[s]ue and be sued,”27 the 
Virginia Supreme Court and the Attorney General consistently have interpreted the 
power to “sue and be sued” or to “contract and be contracted with” insufficient to 
constitute a waiver of immunity or consent to suit.28 The statutory authorization to 
“sue and be sued” affords a procedural right only and does not constitute an express 
statutory waiver of immunity or consent to suit.29

Attorneys General consistently have concluded that a local government has no 
authority to waive its sovereign immunity in the absence of a statute authorizing 
such a waiver.30 Further, since the waiver of sovereign immunity is solely within the 
province of the General Assembly, a state agency or institution is without authority to 
enter into a contract which purports to accept liability for tort claims.31 In examining 
whether a city could make a voluntary payment for alleged damages related to 
performance of a governmental function, this Office previously has concluded 
that such a payment is the same in principle and effect as a waiver of the city’s 
governmental immunity.32 It may not be done absent specific statutory authority to 
that effect.33

Based on the foregoing, it is my opinion that a water authority may not waive immun-
ity by voluntary payment of claims related to governmental functions, regardless of 
negligence, legal liability, or legal obligation.
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CONCLUSION

Accordingly, it is my opinion that a water authority created pursuant to the Virginia 
Water and Waste Authorities Act is a public body, specifically, a municipal corpora-
tion. It further is my opinion that the funds a water authority receives from rates 
and fees generally may be considered “public funds.” As a municipal corporation, 
sovereign immunity shields a water authority from liability for its governmental 
functions, but not its proprietary functions. It is my opinion that a water authority 
may make payments on claims related to its proprietary functions, but not claims 
related to its governmental functions. Finally, it is my opinion that a water authority 
may waive its immunity for actions related to its governmental functions only when 
expressly authorized by statute.

1
VA. CODE ANN. § 15.2-5102(A) (2003); see also 1982-1983 Op. Va. Att’y Gen. 741, 741 (concluding 

that sewer authority formed under predecessor statutes to Virginia Water and Sewer Authorities Act was 
“public body” subject to Virginia Public Procurement Act).
2
Section 15.2-5114 (Supp. 2006).

3
See City of Richmond v. Richmond Metro. Auth., 210 Va. 645, 647, 172 S.E.2d 831, 832 (1970). For legal 

purposes, the Supreme Court of Virginia has also recognized “municipal corporation” as synonymous 
with “municipality.” Id. at 646, 172 S.E.2d at 832.
4
Section 15.2-5102(A).

5
Section 15.2-5114.

6
Section 15.2-5114(5)-(6), (11)-(12), (14).

7
Section 15.2-5114(6).

8
Section 15.2-5114(7), (9).

9
Section 15.2-5113 (2003).

10
Beckner v. Commonwealth, 174 Va. 454, 459, 5 S.E.2d 525, 527 (1939); see also VA. CODE ANN. 

§ 2.2-4501(A) (2005) (referring to public funds, for purposes of investment, as “any and all moneys 
belonging to [the Commonwealth, all public officers, municipal corporations, other political subdivisions 
and all other public bodies of the Commonwealth] or within their control”).
11

1974-1975 Op. Va. Att’y Gen. 538, 538.
12

Other statutes addressing “public funds” indicate that whether moneys are “public funds” may depend 
on the context in which the phrase is used. For example, § 2.2-802 requires that “[a]ll transactions in 
public funds … clear through the Comptroller’s office.”
13

1985-1986 Op. Va. Att’y Gen. 47, 48.
14

Section 15.2-5114(5)-(6).
15

See infra Parts IV-V (discussing proprietary and governmental functions as they relate to sovereign 
immunity).
16

See Mann v. County Bd., 199 Va. 169, 174, 98 S.E.2d. 515, 518 (1957); see also Messina v. Burden, 
228 Va. 301, 307, 321 S.E.2d 657, 660 (1984) (“[T]he doctrine of sovereign immunity is ‘alive and well’ 
in Virginia.”).
17

See Bialk v. City of Hampton, 242 Va. 56, 58, 405 S.E.2d 619, 620 (1991); Jones v. Williamsburg, 97 Va. 
722, 723-24, 34 S.E. 883, 883 (1900); see also Taylor v. Newport News, 214 Va. 9, 10, 197 S.E.2d 209, 
210 (1973) (“[W]here governmental and proprietary functions coincide, the governmental function is the 
overriding factor” and sovereign immunity will apply); see generally 63 C.J.S. Municipal Corporations 
§ 664 (1999 & Supp. 2006) (discussing governmental and proprietary powers and functions).



2006 REPORT OF THE ATTORNEY GENERAL 99

18
Chesapeake v. Cunningham, 268 Va. 624, 634, 604 S.E.2d 420, 426 (2004); see also Niese v. Alexandria, 

264 Va. 230, 239, 564 S.E.2d 127, 132 (2002) (quoting Edwards v. City of Portsmouth, 237 Va. 167, 171, 
375 S.E.2d 747, 750 (1989)) (“A function is governmental if it is ‘directly tied to the health, safety, and 
welfare of the citizens’”), quoted in Gedrich v. Fairfax County, 282 F. Supp. 2d 439, 474 (2003).
19

Cunningham, 268 Va. at 637-40, 604 S.E.2d at 428-30; see also Stansbury v. City of Richmond, 116 Va. 
205, 207, 81 S.E. 26, 27 (1914).
20

Hoggard v. City of Richmond, 172 Va. 145, 148-50, 200 S.E. 610, 611-12 (1939).
21

Va. Elec. & Power Co. v. Hampton Redev. & Hous. Auth., 217 Va. 30, 36, 225 S.E.2d 364, 369 (1976).
22

Cunningham, 268 Va. at 636, 604 S.E.2d at 428.
23

City of Richmond v. Va. Bonded Warehouse Corp., 148 Va. 60, 71, 138 S.E. 503, 506 (1927) (quoting 
“19 R.C.L. 1130”).
24

See, e.g., Op. Va. Att’y Gen.: 2004 at 44, 48 n.16; 2002 at 96, 99 and opinions cited at 101 n.27.
25

1986-1987 Op. Va. Att’y Gen. 139, 140.
26

Eriksen v. Anderson, 195 Va. 655, 657, 79 S.E.2d 597, 598 (1954); 1980-1981 Op. Va. Att’y Gen. 317, 318.
27

Section 15.2-5114(5).
28

Elizabeth River Tunnel Dist. v. Beecher, 202 Va. 452, 457, 117 S.E.2d 685, 689 (1961); 1980-1981 Op. 
Va. Att’y Gen., supra note 26, at 318; see also 17 MICHIE’S JUR. State § 25 (1994 & Supp. 2005) (dis-
cussing suits against state).
29

Beecher, 202 Va. at 457, 117 S.E.2d at 689.
30

See, e.g., 1987-1988 Op. Va. Att’y Gen. 87, 91-92 and opinions cited therein.
31

1976-1977 Op. Va. Att’y Gen. 51, 52.
32

1984-1985 Op. Va. Att’y Gen. 108, 109.
33

Id.

OP. NO. 05-086
COURTS OF RECORD: CLERKS, CLERKS’ OFFICES AND RECORDS – ELECTRONIC FILING.
Absent explicit statutory scheme outlining procedures required for electronic filing of 
documents or legislative enactment to contrary, clerk of circuit court has discretion to 
establish such procedures, including decision regarding persons with whom he must 
enter into agreements for such filings.

THE HONORABLE PAUL M. METZGER
SPOTSYLVANIA COUNTY CIRCUIT COURT CLERK
MARCH 27, 2006

ISSUE PRESENTED

You ask whether § 17.1-258.3 requires a circuit court clerk to enter into an agreement 
with every legal person that is the original party filing (“original filer”) a land recording, 
instrument, and related document or whether a clerk may instead enter into an agreement 
with the legal person submitting such filings on behalf of the original filer.

RESPONSE

It is my opinion that absent an explicit statutory scheme outlining the procedures re-
quired for electronic filing of documents or a legislative enactment to the contrary, it is 
within the discretion of a clerk of the circuit court to establish such procedures, including 
the decision regarding the persons with whom he must enter into agreements for such 
filings.
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BACKGROUND

You relate that as the Clerk of the Circuit Court of Spotsylvania County, you are 
preparing to accept certificates of satisfaction for electronic filing. You note that 
§ 17.1-258.3 permits clerks of the circuit courts to establish a system for electronic 
filing and that, once established, any “person,” as defined in § 59.1-480, may 
electronically file documents. Finally, you relate that your vendor of automated land 
recording equipment supports the position that “person” should be interpreted to 
mean the actual person who transmits the documents and not a remote person on 
whose behalf the transmitter files such documents.

APPLICABLE LAW AND DISCUSSION

Article VII, § 4 of the Constitution of Virginia establishes the office of clerk of the 
court and provides that the clerk’s duties are “prescribed by general law or special 
act.”1 As a general rule, the scope of the powers of circuit court clerks must be deter-
mined by reference to applicable statutes.2 Among the powers granted to circuit court 
clerks by statute is the ability to “establish a system for electronic filing or recor-
dation of documents.”3 In so doing, the clerk must “enter into an agreement with each 
person,” as defined by § 59.1-480(11), “whom the clerk authorizes to file documents 
electronically, specifying the electronic filing procedures to be followed.”4 Section 
59.1-480(11) defines “person” as “an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint venture, public body, 
public corporation, or any other legal or commercial entity.”

A 2003 opinion of the Attorney General notes that, absent a legislative enactment to 
the contrary, developing a system for maintenance of electronic records lies within 
the sound discretion of the clerk.5 In my opinion, such discretion would include 
the decision regarding whether a clerk may only enter into an agreement with the 
original filer of a land recording or other document or also may enter into such an 
agreement with the person submitting the filing. Both are “persons” as contemplated 
by §§ 17.1-258.3 and 59.1-480(11).

CONCLUSION

Accordingly, it is my opinion that absent an explicit statutory scheme outlining the 
procedures required for electronic filing of documents or a legislative enactment to 
the contrary, it is within the discretion of a clerk of the circuit court to establish such 
procedures, including the decision regarding the persons with whom he must enter 
into agreements for such filings.

1
The General Assembly has established the duties of clerks of the court. See VA. CODE ANN. tit. 17.1, 

ch. 2, §§ 17.1-200 to 17.1-291 (2003 & Supp. 2005) (“Clerks, Clerks’ Offices and Records”). The General 
Assembly has also established provisions governing courts of record, which includes certain duties for 
circuit court clerks. See generally tit. 17.1, ch. 1, §§ 17.1-100 to 17.1-131 (2003 & Supp. 2005) (“General 
Provisions”); ch. 5, §§ 17.1-500 to 17.1-524 (2003 & Supp. 2005) (“Circuit Courts”).
2
See Mendez v. Commonwealth, 220 Va. 97, 102, 255 S.E.2d 533, 535 (1979) (stating that “authority 

of a clerk of court to administer an oath or take an affidavit is purely a creature of statute”); Harvey v. 
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Chesapeake & Potomac Tel. Co., 198 Va. 213, 218, 93 S.E.2d 309, 313 (1956) (noting that duties of clerk 
are ministerial); 2003 Op. Va. Att’y Gen. 60, 60 and opinions cited therein; see also 21 C.J.S. Courts 
§§ 236, 250-51 (1990).
3
Section 17.1-258.3 (Supp. 2005).

4
Id.

5
See 2003 Op. Va. Att’y Gen., supra note 2, at 60; see also 1996 Op. Va. Att’y Gen. 84, 85.

OP. NO. 06-050
COURTS OF RECORD: GENERAL PROVISIONS.
Circuit court may hold court in another judicial circuit only when all parties to action agree.

THE HONORABLE KENNETH R. MELVIN
MEMBER, HOUSE OF DELEGATES
JUNE 20, 2006

ISSUE PRESENTED

You ask whether the Circuit Court for the city of Portsmouth may hold court in a dif-
ferent judicial circuit while its court facilities are being repaired.

RESPONSE

It is my opinion that the General Assembly permits a circuit court to hold court in an-
other judicial circuit only when all parties to the action agree.

APPLICABLE LAW AND DISCUSSION

You relate that the Portsmouth Circuit Court is required to move into temporary quar-
ters because of an asbestos problem. Therefore, you ask whether it may hold court in 
another jurisdiction.

Section 17.1-114 provides, in pertinent part, that:

Whenever in the opinion of a circuit court or the judge thereof, 
the courthouse or other place wherein it is required to hold its ses-
sion cannot or should not for any reason be occupied by it, or if 
the same has been destroyed, or is being repaired, renovated, or 
enlarged, the court may hold its session at such places within the 
geographical limits of the same judicial circuit as the court may 
direct by an order to its clerk. The court shall continue to hold its 
sessions in such other place until the courthouse or its lawful place 
of session can be occupied, or until another has been built and fit-
ted for the court’s occupation, or until such repairs, renovations or 
additions have been completed, or until some other place is desig-
nated by the court. Except as provided in this section or as agreed 
to by all parties to an action, no session of a circuit court shall be 
held outside the geographical limits of the county or city of which 
it is the court. [Emphasis added.]
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The overriding goal of statutory interpretation is to discern and give effect to legislative 
intent, which must prevail in all cases.1 “The legislative intent is to be gathered from 
the words used in the statute, unless a literal interpretation would lead to a manifest 
absurdity.”2 Under well-accepted principles of statutory construction, when a statute 
creates a specific grant of authority, the authority exists only to the extent specifically 
granted in the statute.3

The General Assembly clearly has expressed its intent in the plain language of § 17.1-114. 
Therefore, a circuit court is only permitted to hold court in a different judicial circuit 
when all parties to an action agree to do so.

CONCLUSION

Accordingly, it is my opinion that the General Assembly permits a circuit court to 
hold court in another judicial circuit only when all parties to the action agree.

1
17 MICHIE’S JUR. Statutes § 35, at 381-82 (1994).

2
Id. § 37, at 388, quoted in 2004 Op. Va. Att’y Gen. 3, 4.; see also Ambrogi v. Koontz, 224 Va. 381, 386, 

297 S.E.2d 660, 662 (1982) (noting that where language of statute is clear and unambiguous, statutory 
construction rules are not required).
3
See 2A NORMAN J. SINGER, SUTHERLAND STATUTORY CONSTRUCTION § 47.23, AT 314-15 (6th ed. 2000); Op. 

Va. Att’y Gen.: 1992 at 145, 146; 1989 at 252, 253; 1980-1981 at 209, 209-10.

OP. NO. 06-046
CRIMINAL PROCEDURE: CENTRAL CRIMINAL RECORDS EXCHANGE.
COMMONWEALTH PUBLIC SAFETY: DEPARTMENT OF CRIMINAL JUSTICE SERVICES.
Private, nonprofit institutions of higher education, such as Appalachian School of Law, 
may require criminal background searches as condition of employment; may request 
that candidates for admission consent to criminal background search as condition of 
matriculation.

THE HONORABLE PHILLIP P. PUCKETT
MEMBER, SENATE OF VIRGINIA
AUGUST 8, 2006

ISSUE PRESENTED

You ask whether a private law school, such as the Appalachian School of Law, may 
request that student applicants and potential employees execute a waiver permitting 
the law school to conduct criminal background checks through the Virginia Criminal 
Information Network1 or the National Crime Information Center.2

RESPONSE

It is my opinion that private, nonprofit institutions of higher education, such as the 
Appalachian School of Law, may require criminal background searches as a condition 
of employment. Moreover, such institutions may request that candidates for admission 
consent to a criminal background search as a condition of matriculation.
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BACKGROUND

The Appalachian School of Law is a private, nonprofit law school located in 
Grundy, Virginia. In April 2006, the legal education committee of the American 
Bar Association recommended the School for full accreditation. You ask whether 
the Appalachian School of Law may require candidates for admission and potential 
employees to submit to a criminal background search.

APPLICABLE LAW AND DISCUSSION

Section 19.2-389(A) authorizes certain designated agencies or individuals to receive 
criminal history record information. Specifically, § 19.2-389(A) provides that:

Criminal history record information shall be disseminated, whether 
directly or through an intermediary, only to:

11. A person requesting a copy of his own criminal history 
record information as defined in § 9.1-101 at his cost …;

.…

24. Public and nonprofit private colleges and universities for 
the purpose of screening individuals who are offered or accept 
employment[.]

Section 9.1-101 defines “criminal history record information” as “records and data 
collected by criminal justice agencies on adult individuals consisting of identifiable 
descriptions and notations of arrests, detentions, indictments, informations, or other 
formal charges, and any dispositions arising therefrom,” excusive of juvenile records. 
Additionally, § 9.1-101 defines “criminal justice agency” as “a court or any other 
governmental agency or subunit thereof which as its principal function performs 
the administration of criminal justice and any other agency or subunit thereof which 
performs criminal justice activities, but only to the extent that it does so.”

I find no prohibition, statutory or otherwise, that would prevent a private institution 
of higher education from requesting that student applicants submit to a criminal 
background searches as a condition of admission. Specifically, the Appalachian 
School of Law may require a candidate for admission to request a copy of his 
criminal history record information.3 Student applicants requesting their criminal 
history records must pay the costs associated with the background searches.4 
Applicants may direct that the state criminal record reports be sent directly to the 
school. Should national criminal background checks be desired in addition to the 
state searches,5 students may contact the Federal Bureau of Investigation’s Criminal 
Justice Information Services Division to receive a copy of their own records.6

It is also my opinion that, because the Appalachian School of Law is a private, nonprofit 
law school,7 it falls within the class of institutions eligible to receive criminal history 
record information for the purpose of screening potential employees.8 Such records 
may be received without the approval of the applicants for employment.9
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CONCLUSION

Accordingly, it is my opinion that private, nonprofit institutions of higher education, 
such as the Appalachian School of Law, may require criminal background searches 
as a condition of employment. Moreover, such institutions may request that 
candidates for admission consent to a criminal background search as a condition of 
matriculation.

1
The Virginia Criminal Information Network was created by Chapter 2 of Title 52, §§ 52-12 through 

52-15, as “a basic coordinating police communication system of private line typewriter communication, 
operating through sending and receiving stations.” VA. CODE ANN. § 52-12 (2005).
2
See 28 U.S.C.S. § 534 (2001 & Supp. 2006).

3
See VA. CODE ANN. § 19.2-389(A)(11) (Supp. 2006). Students must voluntarily consent to the state 

criminal history search and follow the procedures established by § 19.2-389 and developed by the 
Department of State Police.
4
See § 19.2-389(A)(11).

5
See tit. 19.2, ch. 23, §§ 19.2-387 to 19.2-392.02 (2004 & Supp. 2006).

6
See 5 U.S.C.S. § 552(a)(3)(A) (LexisNexis 2006) (part of Freedom of Information Act); see also 28 C.F.R. 

§ 16.32 (2006) (permitting subject of “rap sheet” identification record to obtain copy of report from FBI).
7
See 1999 Op. Va. Att’y Gen. 65, 66.

8
See § 19.2-389(A)(24).

9
Id.

OP. NO. 06-068
EDUCATION: SCHOOL PROPERTY – GENERAL PROVISIONS.
ADMINISTRATION OF GOVERNMENT: STATE GOVERNMENT VOLUNTEERS ACT — VIRGINIA 
PUBLIC PROCUREMENT ACT.
No authority for school board to accept gift of construction services; may accept gift 
of services pursuant to Virginia State Government Volunteers Act and may impose 
reasonable conditions to make gift acceptable to board. Virginia Public Procurement 
Act does not apply to donation of services.

THE HONORABLE RILEY E. INGRAM
MEMBER, HOUSE OF DELEGATES
NOVEMBER 30, 2006

ISSUES PRESENTED

You ask whether pursuant to § 22.1-126 a Virginia school board may receive a gift of 
in-kind labor for the construction of an auxiliary athletic facility on property owned 
by the school board. If so, you inquire concerning liability issues, possible violations 
of the Virginia Public Procurement Act, and the school board’s ability to direct the 
project without impairing the gift.

RESPONSE

It is my opinion that § 22.1-126 does not authorize a school board to accept a gift 
of construction services. However, it is my opinion that a local school board may 
accept a gift of services pursuant to the Virginia State Government Volunteers Act.1 
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It further is my opinion that the Virginia Public Procurement Act does not apply to a 
donation of services. Finally, it is my opinion that a local school board may impose 
reasonable conditions upon a donation to make the gift acceptable to the board.

BACKGROUND

You state that a tax-exempt organization is contemplating raising money for the 
construction of an auxiliary athletic facility on property owned by the school board. 
You indicate that a construction contractor may wish to donate the labor for the 
construction project. Further, you note that the school board is uncertain whether it 
may accept such an in-kind gift of labor. The school board also has raised questions 
concerning: (1) any liability arising from construction activities not undertaken 
pursuant to a contract with the school board; (2) potential violations of the Virginia 
Public Procurement Act;2 and (3) whether the school board may, by agreement with 
the contractor, establish a timeframe and parameters for the project while maintaining 
the character of a gift.

APPLICABLE LAW AND DISCUSSION

You ask whether a school board is authorized to accept the donation of construction 
services pursuant to § 22.1-126, which provides, in part, that:

When any real or personal property is given, devised or bequeathed 
to any school board or for public school purposes, it shall be vested 
in the school board unless inconsistent with the terms of the gift, 
devise or bequest and shall be managed and applied by the school 
board according to the wishes of the donor or testator.

A prior Opinion of the Attorney General has concluded that § 22.1-126 authorizes 
school boards to accept gifts of real or personal property.3

The question then becomes whether a gift of construction services is a gift of 
personal property. “Personal property” means “[a]ny moveable or intangible thing 
that is subject to ownership and not classified as real property.”4 Services are 
not subject to ownership. Accordingly, a gift of services is not a gift of personal 
property. Therefore, § 22.1-126 does not authorize a school board to accept a gift of 
construction services.

Although § 22.1-126 does not authorize school boards to accept gifts of construction 
services, that does not end the inquiry. Local school boards, like many governmental 
entities, benefit from donations of services from volunteers. In some instances, the 
use of volunteers is authorized in a specific way. For example, schools are authorized 
to use volunteers for tutoring in the Community of Readers Program,5 for assistance 
in the attendance office,6 and to conduct scoliosis screenings.7

Additionally, the Virginia State Government Volunteers Act8 authorizes the use of 
volunteers by governmental entities. “[A]ll departments established in the executive 
branch of state government and local agencies under the jurisdiction or supervision 
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thereof, and for the purposes of §§ 2.2-3602, 2.2-3604 and 2.2-3605, shall include 
political subdivisions of the Commonwealth.”9 Thus, the question arises whether a 
school board is a “political subdivision” within the meaning of § 2.2-3601.

In prior opinions, Attorneys General have concluded that school boards are political 
subdivisions for purposes of the joint exercise of power,10 the Virginia Public Pro-
curement Act,11 The Virginia Freedom of Information Act,12 and for establishing a 
deferred compensation plan.13

[A] school board, or school division, constitutes a discrete juristic 
entity, separate from the city or county in which it is organized. It 
may sue or be sued in its own name, hold and convey real personal 
property, enter into contracts, and hire, supervise and discharge its 
own employees. Although a school board or school division has 
a number of statutory relationships with both the Commonwealth 
and with the county or city in which it is organized, it constitutes a 
separate political subdivision of the Commonwealth.[14]

It is my opinion that a school board is a “political subdivision” for purposes of the 
Virginia State Government Volunteers Act.

Section 2.2-3602(A) of the Virginia State Government Volunteers Act permits 
governmental entities, including political subdivisions, to “develop volunteer 
programs and accept the services of volunteers, including regular-service volunteers, 
occasional-service volunteers, or material donors, to assist in programs carried out or 
administered by that department.” A “volunteer” is defined as “any person who, of his 
own free will, provides goods or services, without any financial gain, to any agency, 
instrumentality or political subdivision of the Commonwealth.”15 It is my opinion 
that § 2.2-3602(A) permits a local school board to accept construction services from 
a person who provides such services of his own free will and without any financial 
gain.

You also ask whether the proposed arrangement would violate the Virginia Public 
Procurement Act.16 School boards are considered “public bodies” within the meaning 
of the Procurement Act.17 The Procurement Act applies “whether the consideration 
is monetary or nonmonetary and regardless of whether the public body, the 
contractor, or some third party is providing the consideration.”18 In the case of a gift, 
no consideration is provided, so the Procurement Act does not apply. The Act also 
requires that “[a]ll public contracts with nongovernmental contractors for the purchase 
or lease of goods, or the purchase of services, insurance, or construction, shall be 
awarded after competitive sealed bidding, or competitive negotiation as provided 
in this section, unless otherwise authorized by law.”19 “The ordinary definition of 
‘purchase’ is ‘the acquiring of title to or property in anything for a price.’”20 In the 
circumstances you describe, the public body is not offering consideration nor is it 
purchasing or initiating the provision of services. Therefore, the Procurement Act 
does not apply to a donation of construction services to a local school board.
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Finally, you ask whether the school board may, by agreement with the contractor, 
establish a timeframe and parameters for the project, and still maintain the character 
of a gift. A local school board is not obligated to accept any gift, and it may restrict 
its acceptance of a gift to the satisfaction of appropriate terms. Such restrictions 
reasonably may include timeframes and parameter limitations. Therefore, a local 
school board may require that a gift be acceptable to the board prior to accepting 
such gift. Whether such a conditioned gift maintains the character of a gift must be 
determined on a case-by-case basis. A variety of purposes may determine whether 
such a transaction constitutes a gift.

CONCLUSION

Accordingly, it is my opinion that § 22.1-126 does not authorize a school board to 
accept a gift of construction services. However, it is my opinion that a local school 
board may accept a gift of services pursuant to the Virginia State Government 
Volunteers Act.21 It further is my opinion that the Virginia Public Procurement Act 
does not apply to a donation of services. Finally, it is my opinion that a local school 
board may impose reasonable conditions upon a donation to make the gift acceptable 
to the board.

1
You also inquire concerning the liability of the school board for construction activities taking place on 

school property that are not pursuant to a contract with the school board. The request does not contain 
sufficient facts to determine what liability a school board might have for such construction. Certainly liability 
may occur when there are activities conducted on school board property with the board’s knowledge. The 
extent and nature of any such liability will depend upon the specific facts and circumstances.
2
VA. CODE ANN. tit. 2.2, ch. 43, §§ 2.2-4300 to 2.2-4377 (2005 & Supp. 2006).

3
See 1989 Op. Va. Att’y Gen. 90, 91.

4
BLACK’S LAW DICTIONARY 1254 (8th ed. 2004). Real property is “land and anything growing on, attached 

to, or erected on it.” Id.
5
VA. CODE ANN. § 22.1-208.2:1(B) (2006).

6
Section 22.1-258 (2006).

7
Section 22.1-273.1 (2006).

8
Tit. 2.2, ch. 36, §§ 2.2-3600 to 2.2-3605 (2005).

9
Section 2.2-3601.

10
1995 Op. Va. Att’y Gen. 72, 72.

11
1987-1988 Op. Va. Att’y Gen. 118, 119 (interpreting former § 11-41(C)(2)(i) of Virginia Public Pro-

curement Act).
12

1982-1983 Op. Va. Att’y Gen. 729, 729 (interpreting former § 2.1-342(b)(4) of The Freedom of Infor-
mation Act).
13

1975-1976 Op. Va. Att’y Gen. 298, 298.
14

1987-1988 Op. Va. Att’y Gen., supra note 11, at 119.
15

See § 2.2-3601.
16

See supra note 2.
17

See 1983-1984 Op. Va. Att’y Gen. 461, 461 (interpreting former § 11-41(A)); see also 1987-1988 Op. Va. 
Att’y Gen., supra note 11, at 119 (concluding that school board is political subdivision of Commonwealth).
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18
Section 2.2-4300(B) (2005).

19
Section 2.2-4303(A) (Supp. 2006).

20
Gen. Trading Corp. v. Motor Vehicle Dealer Bd., 28 Va. App. 264, 268, 503 S.E.2d 809, 811-12 (1998) 

(quoting WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1845 (1981)).
21

See supra note 1.

OP. NO. 06-077
EDUCATION: TEACHERS, OFFICERS AND EMPLOYEES – TERMS OF EMPLOYMENT 
GENERALLY.
No direct obligation for contractor to provide certification regarding prior criminal 
convictions for employees; award of contract subject to employees providing such 
certification. Local school board must require certification prior to award of covered 
contract to meet mandate of statute. Direct contact with students limited to contractor 
and employees making certification. Contractor’s employees added during contract 
period must provide certifications prior to direct contact with students. Local school 
board should rely on definition of ‘services’ in Virginia Public Procurement Act in 
determining scope of responsibilities under § 22.1-296.1(C). Natural or non-natural 
person is ‘contractor’ within meaning of § 22.1-296.1. Anyone having knowledge of 
materially false certification may report information to local school board, local law 
enforcement authorities, or appropriate Commonwealth’s attorney for prosecution; 
may also report to respective licensing agency. Whether certain crime involves moral 
turpitude depends on facts and nature of crime; crimes involving dishonesty do involve 
moral turpitude.

THE HONORABLE HARRY B. BLEVINS
MEMBER, SENATE OF VIRGINIA
DECEMBER 20, 2006

ISSUES PRESENTED

You ask several questions concerning § 22.1-296.1(C), which requires local school 
boards to obtain certifications from contractors and certain others regarding prior 
criminal convictions.

APPLICABLE LAW AND DISCUSSION

Since 1985,1 § 22.1-296.1 has established that local school boards’ applications for 
employment require certain statements of prospective employees regarding their 
criminal history. In 2006, the statute was amended to address such certification from 
contractors and their employees (“certification information”):

C. Prior to awarding a contract for the provision of services 
that require the contractor or his employees to have direct contact 
with students, the school board shall require the contractor and, 
when relevant, any employee who will have direct contact with 
students, to provide certification that (i) he has not been convicted 
of a felony or any offense involving the sexual molestation or 
physical or sexual abuse or rape of a child; and (ii) whether he 
has been convicted of a crime of moral turpitude.
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Any person making a materially false statement regarding 
any such offense shall be guilty of a Class 1 misdemeanor and, 
upon conviction, the fact of such conviction shall be grounds 
for the revocation of the contract to provide such services and, 
when relevant, the revocation of any license required to provide 
such services. School boards shall not be liable for materially 
false statements regarding the certifications required by this 
subsection.

For the purposes of this subsection, “direct contact with 
students” means being in the presence of students during regular 
school hours or during school-sponsored activities.[2]

QUESTION ONE

You ask what sources are acceptable for a contractor to certify that his employees 
have not committed an act prohibited by § 22.1-296.1(C).

Section 22.1-296.1(C) directs local school boards to require certification information 
from the contractor and the relevant employees “[p]rior to awarding a contract.” 
The statute is silent on the school board’s response in the event the certification 
information is not provided; however, § 22.1-296.1 does not require the contractor 
to be responsible for such certification on behalf of his employees. Instead, 
§ 22.1-296.1(C) directs school boards to require the contractor and any relevant 
employees to make the certification. The school board may require the contractor to 
collect and turn over certifications for his employees, but the contractor’s certification 
runs only to his personal status. The employees who will have “direct contact with 
students” must provide their own certification.

Therefore, it is my opinion that a contractor is not directly obligated to provide the 
certification for his employees.3 As a practical matter, however, the contractor would 
not be awarded a contract unless the relevant employees provide their certification.

QUESTION TWO

You state that since § 22.1-296.1(C) requires certification information prior to each 
contract, you ask what would constitute a reasonable time between the issuance of a 
contract and any subsequent background checks.

The 2006 amendment to § 22.1-296.14 directs a local school board to require the 
certification information “[p]rior to awarding a contract for the provision of services.” 
This is a one-time requirement. Nothing in the statute compels a contractor to conduct 
a background check on either a one-time or recurring basis. Accordingly, it is my 
opinion that as long as the local school board requires the certification prior to the 
award of a covered contract, the mandate of the statute has been met.

I note, however, that the contractor and his employees who have made the certification 
are the only persons authorized to have direct contact with students. Over the term 
of the contract, a contractor may determine there is a need for additional employees 
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to have direct contact with students. In such circumstances, it is my opinion that 
certifications from any such additional employees will be required prior to any direct 
contact with students.

QUESTION THREE

You next inquire concerning the definition of services in § 22.1-296.1(C) as it applies 
to contracts.

Section 22.1-296.1(C) stipulates that school boards must require the certification 
prior to awarding a contract “for the provision of services that require the contractor 
or his employees to have direct contact with students.” (Emphasis added.) Section 
22.1-296.1(C), however, does not define the term “services.” The conduct of local 
school boards in contract matters is governed by the Virginia Public Procurement 
Act.5 The Procurement Act imposes requirements on public bodies’ entering into 
contracts for, among other things, the purchase of “services.” The Procurement Act 
defines “services” as “any work performed by an independent contractor wherein the 
service rendered does not consist primarily of acquisition of equipment or materials, 
or the rental of equipment, materials and supplies.”6

Accordingly, it is my opinion that a local school board should rely on the definition 
of “services” in the Procurement Act in determining the scope of its responsibilities 
under § 22.1-296.1(C).

QUESTION FOUR

You next ask for a definition of contractor as it relates to the certification information 
that an employee has not been convicted of a felony.

As is the case with “services,” the term “contractor” is not defined in § 22.1-296.1. 
Unlike “services” however, “contractor” is not defined in the Procurement Act. The 
Procurement Act provides, in part, that “[a]ll public contracts with nongovernmental 
contractors for the purchase or lease of goods, or for the purchase of services, insurance, 
or construction, shall be awarded after [compliance with the Act.]”7 A prior opinion 
of the Attorney General has concluded that the private business firms with which the 
public bodies deal are, of course, “nongovernmental contractors.”8 The certification 
information requirement of § 22.1-296.1(C) is not limited to “nongovernmental 
contractors.” By its terms the statute applies simply to “contractors.”

Therefore, I conclude that any natural or non-natural person with whom the school board 
proposes to enter into a contract is a “contractor” within the meaning of § 22.1-296.1.

QUESTION FIVE

You next inquire regarding the meaning of the phrase “direct contact with students” 
and how local school divisions should define regular school hours.

When the proposed contract is for the provision of services, the inquiry becomes 
whether the services require the contractor or his employees to have direct contact 
with students. Section 22.1-296.1(C) provides that “‘direct contact with students’ 
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means being in the presence of students during regular school hours or during school-
sponsored activities.”

For example, a contract for the purchase of soft drinks would be a contract for the 
purchase of goods. Therefore, such a contract is not subject to § 22.1-296.1(C). 
A contract for the provision of vending machine services would be a contract for 
services. Such a contract is subject to the certification requirement if the contractor 
or his employees are required to have direct contact with students, which would 
include being in the presence of students during regular school hours or during 
school-sponsored activities. A service contract requiring the sale of beverages during 
sporting events would also be subject to the certification requirement; a contract that 
restricted service of vending machines to times outside regular school hours and 
school-sponsored activities would not be subject to § 22.1-296.1(C).

Neither § 22.1-296.1 nor any other provision of law defines “regular school hours.” 
Further, I am not aware of any case law defining the term. At a minimum, the term 
must refer to the time between the opening and closing of schools set by local school 
boards pursuant to regulations of the Board of Education.9 Accordingly, it is my 
opinion that direct contact with students occurs when the contractor or his employees 
are required to be in the presence of students during school hours or during school-
sponsored activities. It further is my opinion that “regular school hours” means the 
hours established by the respective local school board.

QUESTION SIX

You next inquire what procedure a governing body would use to report a person that 
makes a materially false statement concerning the offenses listed in § 22.1-296.1(C).

Section 22.1-296.1(C) provides that any person who makes “a materially false 
statement regarding any such offense shall be guilty of a Class 1 misdemeanor and, 
upon conviction, the fact of such conviction shall be grounds for the revocation 
of the contract to provide such services and, when relevant, the revocation of any 
license required to provide such services.” In a broad sense, this provision embraces 
three different forms of “enforcement,” i.e., a misdemeanor, contract revocation, and 
license revocation.10

Personnel from the school system as well as law enforcement authorities or the 
appropriate office of the Commonwealth’s attorney are likely candidates to report 
a conviction to the licensing agency. Section 22.1-296.1 does not preclude others 
having knowledge of the conviction from reporting it to the licensing agency, which 
alone has the ability to revoke the license.

Therefore, it is my opinion that anyone having knowledge of a materially false 
certification may report the information to the local school board, to local law enforce-
ment authorities or the appropriate Commonwealth’s attorney for prosecution and, if 
applicable, to the respective licensing agency.
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QUESTION SEVEN

You next inquire what specific crimes would be considered crimes of moral turpitude.11

I find no statute or case that contains an exhaustive list of crimes of moral turpitude. 
Determining whether a particular crime involves moral turpitude begins with an 
examination of the nature of the crime. The Supreme Court of Virginia has defined 
a crime involving moral turpitude as “‘an act of baseness, vileness, or depravity in 
the private and social duties which a man owes to his fellow man, or to society in 
general, contrary to the accepted and customary rule of right and duty between man 
and man.’”12

The Virginia Supreme Court has held that crimes involving dishonesty, including petty 
larceny13 and making a false statement to obtain unemployment benefits,14 are crimes 
of moral turpitude that may be used to impeach witnesses. The Virginia Supreme 
Court and the Court of Appeals of Virginia also have determined that drunkenness 
and illegal possession of liquor,15 assault and battery,16 gambling,17 transporta-
tion of untaxed liquor,18 and indecent exposure19 are not crimes constituting moral 
turpitude.

Therefore, it is my opinion that whether a certain crime involves moral turpitude 
depends on the facts and the nature of the crime.20 However, crimes involving dis-
honesty do involve moral turpitude.

1
See 1985 Va. Acts ch. 487, at 779, 779 (adding § 22.1-296.1 to provide that local school board employment 

applications require certification that applicant has not been convicted of any offense involving sexual 
molestation, physical or sexual abuse or rape of child).
2
2006 Va. Acts ch. 790, at 1214, 1214 (amending and reenacting § 22.1-296.1).

3
Since I conclude that a contractor is not obligated to provide certification on behalf of his employees, I 

need not address your inquiries concerning sources that are acceptable to identify felony convictions or 
the frequency for which a contractor should conduct a background check on his employees. Additionally, I 
also need not address whether government agencies are responsible for the credibility of sources to identify 
felony convictions. I note, however, that § 22.1-296.1(C) provides that “[s]chool boards shall not be liable 
for materially false statements regarding the certifications required by this subsection.” (Emphasis added.) 
Thus, the local school board is not liable for the accuracy of any certification information submitted by a 
contractor or his employees.
4
See supra note 2 and accompanying text.

5
See VA. CODE ANN. §§ 2.2-4300 to 2.2-4377 (2005 & Supp. 2006); see also 1982-1983 Op. Va. Att’y 

Gen. 433, 433 (concluding that school board is “public body” within meaning of § 11-37, predecessor to 
§ 2.2-4301, of Procurement Act).
6
Section 2.2-4301 (Supp. 2006).

7
Section 2.2-4303(A) (Supp. 2006).

8
1984-1985 Op. Va. Att’y Gen. 435, 435.

9
8 VA. ADMIN. CODE § 20-490-30 (2002).

10
Thus, there are three possible consequences to a materially false certification: (1) prosecution for a 

misdemeanor; (2) if convicted of a misdemeanor, the contract may be revoked; and (3) such a conviction 
may result in the loss of a license required to provide the services.
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11
You also ask what test a contract must use to determine whether an employee has committed a crime of 

moral turpitude and whether there is a reporting agency to research such information. Since I conclude that 
a contractor is not obligated to make such a certification on behalf of his employees, I need not address 
these inquiries. See supra note 3 and accompanying text.
12

Tasker v. Commonwealth, 202 Va. 1019, 1024, 121 S.E.2d 459, 463 (1961) (quoting Parr v. 
Commonwealth, 198 Va. 721, 724, 96 S.E.2d 160, 163 (1957)), quoted in Great Coastal Express, Inc. v. 
Ellington, 230 Va. 142, 147, 334 S.E.2d 846, 850 (1985).
13

Bell v. Commonwealth, 167 Va. 526, 538, 189 S.E. 441, 447 (1937).
14

C. & O. Ry. Co. v. Hanes, 196 Va. 806, 813, 86 S.E.2d 122, 126 (1955).
15

Pike v. Eubank, 197 Va. 692, 700, 90 S.E.2d 821, 827 (1956).
16

Burford v. Commonwealth, 179 Va. 752, 766, 20 S.E.2d 509, 514 (1942).
17

Parr, 198 Va. at 725, 96 S.E.2d at 164.
18

Burford, 179 Va. at 765, 20 S.E.2d at 514.
19

Chrisman v. Commonwealth, 3 Va. App. 89, 100, 348 S.E.2d 399, 405 (1986).
20

Id. at 94, 348 S.E.2d at 401 (noting that in determining whether crime is one involving moral turpitude, it 
is not punishment that makes crime infamous, “but rather the nature of the crime”) (emphasis in original); 
see also Tasker, 202 Va. at 1024-25, 121 S.E.2d at 463-64 (contributing to delinquency of minor may or 
may not involve moral turpitude, depending on facts shown by record on which conviction was based).

OP. NO. 06-018
EDUCATIONAL INSTITUTIONS: GENERAL PROVISIONS.
Addition of § 23-9.2:3(D) proposed by Senate Bill 677 in 2006 Session of General Assembly, 
if enacted into law, would require Commonwealth to comply with 8 U.S.C. § 1623. Such 
compliance could be achieved only by extending in-state tuition rates to all enrollees, 
regardless of residency status.

THE HONORABLE JOHN S. REID
MEMBER, HOUSE OF DELEGATES
JUNE 2, 2006

ISSUE PRESENTED

You ask whether the “Amendment in the Nature of a Substitute” for Senate Bill 
677,1 which would have permitted certain aliens who are not lawfully present in the 
United States to qualify under certain circumstances for in-state tuition status, would 
jeopardize the Commonwealth’s ability to charge out-of-state tuition rates to United 
States citizens who are not Virginia residents.

RESPONSE

It is my opinion that Senate Bill 677, specifically the proposed addition of § 23-9.2:3(D) 
if enacted into law, would require the Commonwealth to comply with 8 U.S.C. § 1623.2 
Further, it is my opinion that compliance could be achieved only by extending in-state 
tuition rates to all enrollees, regardless of residency status.

BACKGROUND

In its original form, Senate Bill 677 essentially adopted the language of 8 U.S.C. 
§ 1623 and sought to prohibit “individuals who are not citizens or nationals of the 
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United States or are unlawfully present in the United States or do not possess a valid 
visa issued by the Department of Homeland Security” from being “eligible for in-state 
tuition rates at any public institution of higher education in the Commonwealth.”3 
The Senate Committee on Education and Health amended the bill,4 which was 
subsequently passed by the Senate of Virginia, to enable such individuals to be 
eligible for in-state tuition if six conditions are satisfied. Senate Bill 677, as amended, 
provides that:

D. Notwithstanding the provisions of [§ 23-9.2:3(A)], any 
person meeting the following conditions shall be eligible for in-
state tuition:

1. Has resided with his parent, guardian, or other person stand-
ing in loco parentis while attending public or private high school in 
this state; and

2. Has graduated from a public or private high school in 
Virginia; and

3. Has resided in the Commonwealth for at least three years as 
of the date the individual graduated from high school; and

4. Has registered as an entering student in an institution of 
higher education; and

5. Has provided an affidavit to the institution stating that he 
has filed an application to become a permanent resident of the 
United States and is actively pursuing such permanent residency 
or will do so as soon as he is eligible; and

6. Has submitted evidence that he, or in the case of a dependent 
student, at least one parent, guardian, or person standing in loco 
parentis, has filed, unless exempted by state law, Virginia income tax 
returns for at least three years prior to the date of enrollment.[5]

APPLICABLE LAW AND DISCUSSION

The Supremacy Clause of the Constitution of the United States provides that the 
Constitution, and laws and treaties made pursuant to it, are the supreme law of the 
land.6 Under this clause, “any state law, however clearly within a State’s acknowledged 
power, which interferes with or is contrary to federal law, must yield.”7 Senate Bill 
677 essentially creates de facto residency status for illegal aliens for tuition purposes. 
Thus, a review of federal immigration law and policy regarding state benefits for 
illegal aliens is required to determine if Senate Bill 677 “‘stands as an obstacle to the 
accomplishment and execution of the full purposes and objectives of Congress.’”8

Congress enacted the Illegal Immigration Reform and Immigrant Responsibility Act 
of 1996,9 which amended the Immigration and Nationality Act and Social Security 
Act. Section 505 of the Illegal Immigration Act is codified at 8 U.S.C. § 1623. The 
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House Conference Report documenting the legislative intent of § 1623 notes that 
“this section provides that illegal aliens are not eligible for in-state tuition rates 
at public institutions of higher education.”10 Congress, therefore, expressed the 
legislative intent underlying § 1623; specifically, to prevent states from granting any 
postsecondary education benefit to an alien not lawfully present in the United States 
unless all United States citizens are eligible for the same benefit.

As stated, 8 U.S.C. § 1623 prohibits a state from treating nonresident citizens, 
nationals, or legal aliens less favorably than illegal aliens in terms of in-state 
tuition.11 The intent and practical effect of Senate Bill 677 is to declare certain illegal 
aliens living and being educated in Virginia to be residents of the Commonwealth 
and thereby eligible for reduced tuition rates at Virginia’s postsecondary institutions 
of higher education. Concurrently, Virginia law continues to make it difficult for 
citizens and nationals living outside the Commonwealth to qualify as “residents” of 
Virginia and thus to qualify for these reduced in-state tuition rates.12 The language 
of § 23-9.2:3(D)(1)-(6) of Senate Bill 677 in effect affords illegal aliens a status 
akin to legal residents. Because the durational residency, high school graduation, 
and taxpaying provisions of subsection (D)(1)-(3) constitute mere proxies by which 
to measure residency, the amendment cannot meet the requirements of federal 
law.13 Congress chose the phrase “on the basis of residence” in § 1623 as a means 
of defining the benefit, not as a means to define a mechanism through which the 
benefit could not be offered. Therefore, should Senate Bill 677 be enacted into law, 
the Commonwealth may be directed to comply with 8 U.S.C. § 1623. The only 
way in which the Commonwealth could comply and ensure that the postsecondary 
education benefit provided to an alien not lawfully present was extended to all United 
States citizens would be to extend in-state tuition rates to all enrollees, regardless of 
residency status. Thus, the Commonwealth’s ability to charge out-of-state tuition rates 
to United States citizens who are not Virginia residents would be jeopardized.14

CONCLUSION

Accordingly, it is my opinion that that Senate Bill 677, specifically the proposed 
addition of § 23-9.2:3(D) if enacted into law, would require the Commonwealth 
to comply with 8 U.S.C. § 1623.15 Further, it is my opinion that compliance could 
be achieved only by extending in-state tuition rates to all enrollees, regardless of 
residency status.

1
See 2006 S.B. 677, available at http://leg1.state.va.us/cgi-bin/legp504.exe?061+ful+SB677S1 (Amendment 

in the Nature of a Substitute) (adding § 23-9.2:3(D)). Senate Bill 677 was left in the House Committee on 
Education. See id., available at http://leg1.state.va.us/cgi-bin/legp504.exe?ses=061&typ=bil&val=sb677 
(status).
2
Section 1623 provides that:

“Notwithstanding any other provision of law, an alien who is not lawfully present in the United States shall 
not be eligible on the basis of residence within a State (or a political subdivision) for any postsecondary 
education benefit unless a citizen or national of the United States is eligible for such a benefit (in no less 
an amount, duration, and scope) without regard to whether the citizen or national is such a resident.” 
8 U.S.C.S. § 1623 (1997).
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3
See 2006 S.B. 677, available at http://leg1.state.va.us/cgi-bin/legp504.exe?061+ful+SB677 (Introduced) 

(proposing amendment to § 23-9.2:3(A)(1)).
4
See supra note 1.

5
Id.

6
U.S. CONST. art VI, cl. 2.

7
Free v. Bland, 369 U.S. 663, 669 (1962), quoted in Felder v. Casey, 487 U.S. 131, 138 (1988), quoted in 

Gade v. Nat’l Solid Wastes Mgmt. Ass’n, 505 U.S. 88, 108 (1992).
8
De Canas v. Bica, 424 U.S. 351, 363 (1976) (quoting Hines v. Davidowitz, 312 U.S. 52, 67 (1941)).

9
See Pub. L. No. 104-208, 110 Stat. 3009 (1996).

10
H.R. REP. No. 104-828, at 240 (1996) (Conf. Rep.). Representative Christopher Cox, one of the leading 

proponents of 8 U.S.C. § 1623, Senator Alan Simpson, principal sponsor of the Senate version of the bill, 
and Senator Paul Coverdell, all explained in unambiguous terms that the law was meant to preclude illegal 
aliens from receiving in-state tuition breaks. See 142 CONG. REC. 11,377 (1996) (remarks of Rep. Cox); id. 
at 11,508 (remarks of Senator Coverdell); id. at 11,713 (remarks of Senator Simpson).
11

The prohibited discrimination against nonresident citizens and nationals in 8 U.S.C. § 1623 is limited to 
discrimination undertaken “on the basis of residence.” Section 1623 would not prohibit a university from 
offering a football scholarship to an illegal alien without offering similar scholarships to less athletically 
talented nonresident citizens and nationals. States, however, may not favor an illegal alien in the award of 
benefits if such favoritism is in any way related to that illegal alien’s presence within the state.
12

See, for instance, § 23-7.4(A) and (B) of the Virginia Code, laws that impose formidable evidentiary 
hurdles to domicile applicants, including a requirement that they demonstrate domicile by clear and con-
vincing evidence.
13

Advocates for granting reduced tuition rates to illegal aliens have advanced various arguments as to how 
states may circumvent § 1623. See, e.g., Jessica Salsbury, Comment, Evading Residence: Undocumented 
Students, Higher Education, and the States, 53 AM U. L. REV. 459, 478-79 (2003). Some advocates 
have focused, unsuccessfully, on efforts to repeal § 1623, a tacit concession that § 1623 does prohibit 
states from extending in-state tuition benefits to illegal aliens (unless such benefits are also extended to 
nonresident citizens and nationals).
14

In August 2005, the Washington Legal Foundation filed such a complaint with the Office of Civil Rights 
and Civil Liberties in the Department of Homeland Security against the State of Texas. See Press Release, 
Washington Legal Foundation, WLF Files Civil Rights Complaint Against State of Texas Regarding 
Benefits for Illegal Aliens (Aug. 9, 2005), available at http://www.wlf.org/upload/080905RS.pdf (last 
visited Feb. 24, 2004). That complaint contends that a Texas alien tuition law, very similar to Senate Bill 
677, discriminates against nonresident citizens and nationals and therefore violates 8 U.S.C. § 1623. See 
id. A class action suit making similar contentions and raising additional constitutional issues was recently 
filed in California by non-California residents compelled by California law to pay higher tuition rates than 
illegal aliens. See Martinez v. Regents, No. CV-05-2064 (Yolo County Super. Ct. filed Dec. 15, 2005). In 
July 2005, a district court in Kansas, dismissed, on jurisdictional grounds, a challenge to a Kansas law 
affording illegal aliens preferred tuition rates to non-Kansas, resident citizens. See Day v. Sebelius, 376 F. 
Supp. 2d 1022 (D.C. Kan. 2005). Sebelius currently is on appeal to the United States Court of Appeals 
for the Tenth Circuit.
15

See supra note 2.

OP. NO. 05-078
EDUCATIONAL INSTITUTIONS: GENERAL PROVISIONS — UNIVERSITY OF VIRGINIA – BOARD 
OF VISITORS.
CRIMES AND OFFENSES GENERALLY: CRIMES INVOLVING HEALTH AND SAFETY – OTHER 
ILLEGAL WEAPONS – DANGEROUS USE OF FIREARMS OR OTHER WEAPONS.
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Governing boards of Virginia’s public colleges and universities may not impose general 
prohibition on carrying of concealed weapons by permitted individuals. Pursuant to 
specific grants of statutory authority, however, colleges and universities may regulate 
conduct of students and employees to prohibit them from carrying concealed weapons 
on campus.

THE HONORABLE R. CREIGH DEEDS
MEMBER, SENATE OF VIRGINIA
JANUARY 4, 2006

ISSUE PRESENTED

You ask whether Virginia law allows public colleges and universities to prohibit the 
carrying of concealed weapons by permitted individuals onto public property.

RESPONSE

Accordingly, it is my opinion that the governing boards of Virginia’s public colleges 
and universities may not impose a general prohibition on the carrying of concealed 
weapons by permitted individuals. Pursuant to specific grants of statutory authority, 
however, it is my opinion that colleges and universities may regulate the conduct 
of students and employees to prohibit them from carrying concealed weapons on 
campus.

BACKGROUND

You report that one of your constituents, an employee of the University of Virginia 
Medical Center, is the holder of a valid concealed weapons permit and would like 
to carry his firearm to and from the hospital, his place of employment. You further 
relate that you understand the University of Virginia has a policy prohibiting the 
carrying of weapons on campus.

APPLICABLE LAW AND DISCUSSION

The right of a citizen, with a properly issued permit, to carry a concealed handgun 
is considered universal within the Commonwealth, subject to limited constraints.1 
The General Assembly specifically has set out those places where the carrying 
of a concealed handgun is prohibited: (1) places of worship;2 (2) courthouses;3 
(3) elementary through high schools;4 (4) places licensed for on-premises alcoholic 
beverage consumption;5 and (4) such private property as may be prohibited by the 
owner.6 The right to carry openly has not been revoked by the General Assembly.7

Additionally, someone to whom a court has granted a concealed carry permit already 
has undergone an extensive criminal background check.8 Section 18.2-308(E) 
necessarily requires that the court is satisfied that the applicant has not received 
mental health treatment or substance abuse treatment within five years prior to the 
application, is not a user or distributor of controlled substances, is not an illegal 
alien, is not a fugitive from justice, and has not been convicted of any assault, sexual 
battery, stalking, or any of the other offenses detailed in subsection E.

It is well established in Virginia that a university, through its board, “‘has not only the 
powers expressly conferred upon it, but it also has the implied power to do whatever 
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is reasonably necessary to effectuate the powers expressly granted.’”9 This broad 
authority does not, however, supersede statutory or case law, public policy, or explicit 
statements of the General Assembly regarding specific topics.10

The powers expressly conferred and possessed by the governing body of an 
educational institution include the authority “[t]o establish rules and regulations for 
the conduct of students while attending such institution”11 and “[t]o establish rules 
and regulations for the employment of professors, teachers, instructors, and all other 
employees and provide for their dismissal for failure to abide by such rules and 
regulations.”12

The University of Virginia has promulgated a “Security and Firearms Policy,” which 
provides that “[t]he possession, storage, or use of any kind of ammunition, firearms, fire-
works, explosives, air rifles and air pistols on University-owned or operated property, 
without the expressed written permission of the University Police, is prohibited.”13

It is my opinion that the safe operation of the campus allows regulation of, or under 
limited circumstances, prohibition of, firearms by any persons attending events on 
campus, visiting dormitories or classroom buildings, attending specific events as 
invitees, or under any circumstance permitted by law. The universal prohibition of 
firearms by properly permitted persons other than students, faculty, administration, or 
employees, however, is not allowed under law. A board of visitors has responsibility 
for the protection of the students enrolled at their university. At the same time, the 
rights guaranteed by the Second Amendment of the Constitution of the United 
States14 and by Article I, § 13, of the Constitution of Virginia,15 which protect all 
citizens, may not be summarily dismissed for transient reasons.

In light of the General Assembly’s specific statements regarding the limits of carrying 
concealed handguns and the grant of authority to colleges and universities to regulate 
the conduct of students and employees, it is my opinion that neither a board of 
visitors nor a president of a public college or university may infer authority from its 
enabling legislation to adopt a universal prohibition of carrying concealed handguns 
by holders with valid permits.

CONCLUSION

Accordingly, it is my opinion that the governing boards of Virginia’s public colleges 
and universities may not impose a general prohibition on the carrying of concealed 
weapons by permitted individuals. Pursuant to specific grants of statutory authority, 
however, it is my opinion that colleges and universities may regulate the conduct 
of students and employees to prohibit them from carrying concealed weapons on 
campus.

1
See generally VA. CODE ANN. § 18.2-308 (Supp. 2005).

2
See § 18.2-283 (2004).

3
See § 18.2-283.1 (2004).
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4
See § 18.2-308.1(B) (Supp. 2005).

5
See § 18.2-308(J3).

6
See § 18.2-308(O).

7
See § 18.2-287.4 (Supp. 2005) (prohibiting carrying of certain large ammunition capacity weapons); see 

also § 18.2-308 (prohibiting carrying of concealed weapons without permit).
8
See § 18.2-308(D).

9
Goodreau v. Rector & Visitors of Univ. of Va., 116 F. Supp. 2d 694, 703 (W.D. Va. 2000) (quoting 

Batcheller v. Commonwealth, 176 Va. 109, 123, 10 S.E.2d 529, 535 (1940)).
10

See VA. CODE ANN. § 23-69 (2003) (providing that board of visitors “shall be at all times subject to 
the control of the General Assembly”); see also § 23-76 (2003) (providing that board of visitors may 
“make such regulations as they deem expedient, not being contrary to law” (emphasis added)); Jones v. 
Commonwealth, 267 Va. 218, 223, 591 S.E.2d 72, 75 (2004) (noting that University of Virginia is 
governmental entity under control of General Assembly).
11

Section 23-9.2:3(A)(2) (Supp. 2005).
12

Section 23-9.2:3(A)(5).
13

UNIVERSITY OF VIRGINIA, Financial and Administrative Policies, Section XV.J.1 (“Security and Firearms 
Policy”), ¶ 2.0 (Dec. 4, 1995), available at http://www.virginia.edu/finance/polproc/pol/xvj1.html.
14

“[T]he right of the people to keep and bear Arms, shall not be infringed.” U.S. CONST. amend. II.
15

“[T]he right of the people to keep and bear arms shall not be infringed[.]” VA. CONST. art. I, § 13.

OP. NO. 06-014
ELECTIONS: ELECTION DISTRICTS, PRECINCTS, POLLING PLACES.
Authority for county board of supervisors to alter boundaries of voting precincts; no 
authority within sixty days of general election.

THE HONORABLE JEFFREY M. FREDERICK
MEMBER, HOUSE OF DELEGATES
MARCH 10, 2006

ISSUE PRESENTED

You ask whether a county board of supervisors has the authority to modify the bound-
aries of voting precincts at any time.

RESPONSE

It is my opinion that a county board of supervisors is statutorily authorized to alter 
the boundaries of voting precincts at any time other than within sixty days before any 
general election.

BACKGROUND

You advise that a constituent has voted in a precinct for a number of years. How-
ever, the county Board of Supervisors recently has changed the boundaries of the 
constituent’s voting precinct, and his residence is now located in another vot-
ing precinct. The new voting precinct is located considerably farther from his 
residence than the previous precinct. You advise that after a review of the statutory 
provisions and a consultation with personnel of the State Board of Elections, it is 
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your understanding that the county board establishes and modifies the boundaries 
of each voting precinct. Additionally, the board determines which residences are 
located within each voting precinct. You also advise that Board members with 
whom you have spoken have expressed the view that the Board of Supervisors does 
not have statutory authority to return the constituent’s residence to the previous 
precinct.

You relate that you interpret the applicable statutory provisions as authorizing the 
county Board of Supervisors to make precinct boundary changes at any time other 
than within sixty days before any general election. Therefore, it is your view that the 
county Board of Supervisors may choose to return the constituent and his neighbors 
to their previous voting precinct. You inquire whether your interpretation is correct.

APPLICABLE LAW AND DISCUSSION

The overriding goal of statutory interpretation is to discern and give effect to 
legislative intent.1 The Commonwealth follows the Dillon Rule2 of strict construction 
of statutory provisions and its corollary that “[t]he powers of county boards of 
supervisors are fixed by statute and are limited to those powers conferred expressly 
or by necessary implication.”3 Additionally, the powers of boards of supervisors 
are fixed by statute and are limited to those conferred expressly or by necessary 
implication.4 “[T]he Dillon Rule is applicable to determine in the first instance, from 
express words or by implication, whether a power exists at all. If the power cannot 
be found, the inquiry is at an end.”5

Chapter 3 of Title 24.2, §§ 24.2-302 through 24.2-313, governs the requirements for 
election districts, precincts, and polling places. Section 24.2-307 provides that:

The governing body of each county and city shall establish by 
ordinance as many precincts as it deems necessary. Each governing 
body is authorized to increase or decrease the number of precincts 
and alter precinct boundaries subject to the requirements of 
[Chapter 3].

….

Each precinct shall be wholly contained within any election 
district used for the election of one or more members of the govern-
ing body or school board for the county or city.

The governing body shall establish by ordinance one polling 
place for each precinct.

The use of the word “shall” in this statutory provision implies that the General 
Assembly intends its terms to be mandatory, rather than permissive or directive.6 
Accordingly, the board of supervisors is required to establish by ordinance all voting 
precincts that are required within the county.

Section 24.2-307 clearly authorizes a county board of supervisors to “alter precinct 
boundaries subject to the requirements of [Chapter 3].” Section 24.2-305(A) requires 
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that each precinct be composed of “compact and contiguous territory” that has “clearly 
defined and clearly observable boundaries.” Each county precinct must also have 
“no fewer than 100 registered voters” and “no more than 5,000 registered voters” 
at the time the local governing body establishes the precinct.7 Finally, changes in 
local voting precincts may not be made “within 60 days next preceding any general 
election.”8 The General Assembly has not imposed other statutory requirements 
regarding the alteration of a local voting precinct by a board of supervisors.

When a statute is expressed in plain and unambiguous terms, whether general or 
limited, it is assumed that the General Assembly means what it plainly has expressed, 
and no room is left for construction.9 Therefore, the county Board of Supervisors 
may elect to return the constituent and his neighbors to their previous voting precinct 
provided that the precinct change does not occur within the sixty days before any 
general election.10

CONCLUSION

Accordingly, it is my opinion that a county board of supervisors is statutorily authorized 
to alter the boundaries of voting precincts at any time other than within sixty days be-
fore any general election.

1
See Turner v. Commonwealth, 226 Va. 456, 459, 309 S.E.2d 337, 338 (1983); Vollin v. Arlington Co. 

Electoral Bd., 216 Va. 674, 678-79, 222 S.E.2d 793, 797 (1976); 1990 Op. Va. Att’y Gen. 155, 155 and 
opinions cited therein.
2
City of Richmond v. Bd. of Supvrs., 199 Va. 679, 684-85, 101 S.E.2d 641, 644-45 (1958) (noting Dillon’s 

Rule that municipal corporations have only those powers expressly granted, those necessarily or fairly 
implied therefrom, and those that are essential and indispensable).
3
County Bd. v. Brown, 229 Va. 341, 344, 329 S.E.2d 468, 470 (1985).

4
Gordon v. Bd. of Supvrs., 207 Va. 827, 832, 153 S.E.2d 270, 274 (1967); Johnson v. County of Goochland, 

206 Va. 235, 237, 142 S.E.2d 501, 502 (1965).
5
Commonwealth v. County Bd., 217 Va. 558, 575, 232 S.E.2d 30, 41 (1977).

6
See Andrews v. Shepherd, 201 Va. 412, 414-15, 111 S.E.2d 279, 281-82 (1959) (discussing intention of 

legislature in using words “shall” and “may”); see also Schmidt v. City of Richmond, 206 Va. 211, 218, 
142 S.E.2d 573, 578 (1965) (noting that word “shall” in statute generally is used in imperative or man-
datory sense).
7
VA. CODE ANN. § 24.2-307 (2003).

8
Section 24.2-306(A) (Supp. 2005).

9
Town of South Hill v. Allen, 177 Va. 154, 165, 12 S.E.2d 770, 774 (1941).

10
Under Section 5 of the federal Voting Rights Act of 1965, as amended, all changes in voting practices and 

procedures in the Commonwealth and its localities must be precleared by the United States Department 
of Justice before they may be implemented. See 42 U.S.C.S. § 1973c (LexisNexis 2000). The Justice 
Department regulation implementing that statutory requirement lists examples of changes that must be 
submitted for preclearance. See 28 C.F.R. § 51.13 (2005). Among the examples listed is “[a]ny change in 
the boundaries of voting precincts or in the location of polling places.” Id. § 51.13(d). Accordingly, any 
further change by the board of supervisors to return the constituent and his neighbors to their previous 
voting precinct must be submitted for Section 5 preclearance. See Op. Va. Att’y Gen: 1994 at 33, 38 n.3; 
1989 at 49, 53.
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OP. NO. 05-093
ELECTIONS: ELECTION DISTRICTS, PRECINCTS, POLLING PLACES – REQUIREMENTS FOR 
ELECTION DISTRICTS, PRECINCTS, AND POLLING PLACES.
CRIMES AND OFFENSES GENERALLY: CRIMES AGAINST PROPERTY – TRESPASS TO REALTY.
No conflict between § 18.2-119 and §§ 24.2-307, 24.2-310(B), and 24.2-310.1; individual 
prohibited from entering school property may enter portion of school property designated 
as polling place solely for purpose of casting his vote.

THE HONORABLE JAMES M. SHULER
MEMBER, HOUSE OF DELEGATES
FEBRUARY 8, 2006

ISSUE PRESENTED

You inquire whether there is a conflict between § 18.2-119, governing trespass on 
property, and §§ 24.2-307, 24.2-310(B), and 24.2-310.1, requiring polling places to 
be located in public buildings such as public school buildings.1 In other words, you 
ask whether an individual forbidden to be on school property may enter the school 
property to vote at a designated polling place.

RESPONSE

It is my opinion that there is no conflict between § 18.2-119 and §§ 24.2-307, 
24.2-310(B), and 24.2-310.1. It is further my opinion that an individual prohibited 
from entering school property may enter the portion of the school property designated 
as a polling place solely for the purpose of casting his vote.

BACKGROUND

You advise that a public school principal in your district questions a potential conflict 
of laws when an individual has been prohibited from entering a public school property 
and his polling place is located in that same public school. You further advise that 
local governing bodies often designate portions of public school buildings as polling 
places on Election Day. Since school officials are charged with the safe and orderly 
operation of public schools, you advise that a public school principal has expressed 
a concern that an individual prohibited from entering school property must enter that 
school when it has been designated as that individual’s polling place.

APPLICABLE LAW AND DISCUSSION

Title 24.2 provides for the administration of elections in the Commonwealth. Section 
24.2-307 authorizes each city and county governing body to establish as many 
precincts as it deems necessary, but each precinct may have only one polling place. 
The term “polling place,” as defined in § 24.2-101, “means the one place provided 
for each precinct at which the qualified voters who are residents of the precinct may 
vote.”

Section 24.2-310(B) provides:

The governing body of each county, city, and town shall provide 
funds to enable the electoral board to provide adequate facilities at 
each polling place for the conduct of elections. Each polling place 



2006 REPORT OF THE ATTORNEY GENERAL 123

shall be located in a public building whenever practicable. If more 
than one polling place is located in the same building, each polling 
place shall be located in a separate room or separate and defined 
space.

Section 24.2-310.1 adds the requirement that polling places may not be located in a 
building that

serves primarily as the headquarters, office, or assembly building 
for any private organization, other than an organization of a civic, 
educational, religious, charitable, historical, patriotic, cultural, or 
similar nature, unless the State Board [of Elections] has approved 
the use of the building because no other building meeting the acces-
sibility requirements of [Title 24.2] is available.

Section 18.2-119 provides that “[i]f any person without authority of law goes upon 
or remains upon the lands, buildings or premises of another, … after having been 
forbidden to do so … by the owner, lessee, custodian or other person lawfully in 
charge thereof … he shall be guilty of a Class 1 misdemeanor.” (Emphasis added.) As 
a penal statute, the provisions of § 18.2-119 must be strictly construed.2 In addition, 
when a statute is expressed in plain and unambiguous terms, whether general or 
limited, the legislature is assumed to mean what it plainly has expressed, and no 
room is left for construction.3 Since a portion of a public school may by law be 
designated as a polling place and an individual otherwise prohibited from entering 
onto the school property must enter that portion of the school designated as a polling 
place for purposes of voting, such an individual does so under “authority of law” for 
purposes of § 18.2-119.4

It is, however, well settled that an individual lawfully entering property who exceeds 
the authority or permission for which entry was granted is liable for trespass.5 
Accordingly, an individual who is prohibited from entering a public school property 
may enter only that area of the school designated as a polling place solely for the 
purpose of casting his vote. Should that individual enter any portion of the school 
property that is not designated as a polling place or loiter in such designated place 
before or after casting his vote, he is liable for trespass.

Applying these principles to your inquiry, no conflict exists between the provisions 
of §§ 18.2-119, 24.2-307, 24.2-310(B), and 24.2-310.1 concerning trespass on public 
school property and the requirement that polling places be located in public buildings 
such as public school buildings.

CONCLUSION

Accordingly, it is my opinion that there is no conflict between § 18.2-119 and 
§§ 24.2-307, 24.2-310(B), and 24.2-310.1 It is further my opinion that an individual 
prohibited from entering school property may enter the portion of the school property 
designated as a polling place solely for the purpose of casting his vote.
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School buildings are “public places” as that term is used in Article VII, § 9 of the Constitution of Vir-

ginia and § 15.2-2100(A). See 2000 Op. Va. Att’y Gen. 62.
2
Yarborough v. Commonwealth, 247 Va. 215, 218, 441 S.E.2d 342, 344 (1994); Martin v. Commonwealth, 

224 Va. 298, 300, 295 S.E.2d 890, 892 (1982).
3
Town of South Hill v. Allen, 177 Va. 154, 165, 12 S.E.2d 770, 774 (1941).

4
See Reed v. Commonwealth, 6 Va. App. 65, 70-71, 366 S.E.2d 274, 278 (1988) (noting that penal statute, 

§ 18.2-119, requires criminal intent or willful trespass; no violation of statute if person has good faith 
belief that he has legal right or authorization to be on premises); see also 1996 Op. Va. Att’y Gen. 86, 87 
(concluding that whether person has good faith belief that he has right to be on premises is factual issue).
5
See McClanahan v. Chaplain, 136 Va. 1, 11, 116 S.E. 495, 497 (1923); Op. Va. Att’y Gen.: 1994 at 56, 56; 

1987-1988 at 446, 447; see also Raven Red Ash Coal Co. v. Ball, 185 Va. 534, 543, 39 S.E.2d 231, 235-36 
(1946) (noting that in action for use and occupation, or realty damages based on assumpsit, trespasser may 
have had express or implied permission to occupy premises, but subsequently obtained or appropriated 
something to his own use).

OP. NO. 05-091
ELECTIONS: THE ELECTION – GENERAL PROVISIONS; POLLING PLACES.
No exemption for Virginia Office for Protection and Advocacy from limitation on access 
to polling place; representatives of Office may not enter into polling place on Election 
Day without express, written permission of appropriate local electoral board.

MR. G. W. THOMAS JR.
CHAIRMAN, ELECTORAL BOARD
MS. DOROTHY B. DOCKERY
SECRETARY, ELECTORAL BOARD
JANUARY 31, 2006

ISSUES PRESENTED

You ask whether the Virginia Office for Protection and Advocacy is exempt from 
§ 24.2-604, which places certain limitations on access to polling places. Additionally, 
you ask whether representatives of such office may enter into any and all polling places 
on Election Day without the permission of the appropriate local electoral board.

RESPONSE

It is my opinion that the Virginia Office for Protection and Advocacy is not exempt 
from § 24.2-604. It is further my opinion that representatives of such office may not 
enter into any polling place on Election Day without the express, written permission of 
the appropriate local electoral board.

BACKGROUND

You advise that the State Board of Elections has issued information to the general 
registrars and local electoral boards of the Commonwealth indicating that § 24.2-604 
applies without exception to all persons other than election officials who seek to 
remain within polling places during the conduct of elections on Election Day. You 
further advise that representatives of the Virginia Office for Protection and Advocacy 
have written to the general registrar indicating that its representatives are exempt 
from § 24.2-604. You, therefore, inquire whether that Office and its representatives 
are exempt from the application of § 24.2-604.
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APPLICABLE LAW AND DISCUSSION

The fundamental objective of the State Board of Elections is to provide overall 
supervision and coordination of election activities throughout the Commonwealth, 
and to obtain uniformity in local election practices and proceedings and legality and 
purity in all elections.1 In all instances that require interpretation of the election laws 
of the Commonwealth, any decision of the Board in performing its statutory duty, i.e. 
interpreting application of § 24.2-604, will be entitled to great weight.2

Title 24.2 provides for the administration of elections in the Commonwealth. Section 
24.2-604(A) provides:

During the times the polls are open and ballots are being counted, it 
shall be unlawful for any person (i) to loiter or congregate within 40 
feet of any entrance of any polling place; (ii) within such distance to 
give, tender, or exhibit any ballot, ticket, or other campaign material 
to any person or to solicit or in any manner attempt to influence any 
person in casting his vote; or (iii) to hinder or delay a qualified voter 
in entering or leaving a polling place.

Furthermore, § 24.2-604(I) provides:

A local electoral board may authorize in writing the presence of 
additional neutral observers as it deems appropriate, except as 
otherwise prohibited or limited by this section. Such observers shall 
comply with the restrictions in subsections A and D of this section.

The Virginia Office for Protection and Advocacy is an independent agency of the 
Commonwealth responsible for the protection and advocacy of the “rights of persons 
with mental, cognitive, sensory, physical or other disabilities.”3 The Office is “to 
receive federal funds on behalf of the Commonwealth of Virginia to implement 
the federal Protection and Advocacy for Individuals with Mental Illness Act, the 
federal Developmental Disabilities Assistance and Bill of Rights Act, the federal 
Rehabilitation Act, [and] the Virginians with Disabilities Act.”4 Section 51.5-39.4 
sets forth the statutory powers and duties of the Office.

Section 51.5-39.4(1) empowers the Virginia Office for Protection and Advocacy to 
monitor the implementation of §§ 51.5-40 through 51.5-46, and “to render assistance 
to persons with disabilities in the protection of their rights.” Sections 51.5-43 and 
51.5-44 contain certain language that touches upon the questions that you present. 
Section 51.5-43 prohibits persons with a disability from being denied the opportunity 
both to register to vote and vote because of a disability. Section 51.5-44 expressly 
grants persons with a disability the same rights as persons without a disability to the 
full and free use of public buildings, facilities, and places. Specifically, § 51.5-44(B) 
provides persons with a disability the full and equal accommodation of places to 
which the general public is invited. Neither of these statutes, however, affords the 
Office the discretion to provide its representatives unfettered access to the polling 
places of the Commonwealth on Election Day.
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Section 51.5-39.4(3) contains the specific statutory authorization for the Virginia 
Office for Protection and Advocacy

[t]o access facilities, institutions, and providers, as defined in 
§§ 37.2-100 and 37.2-403, and all other facilities and institutions 
that provide care or treatment to individuals with disabilities. 
Reasonable access shall be granted for the purposes of conducting 
investigations of allegations of abuse and neglect, and performing 
such other activities as necessary to monitor the care and treat-
ment provided to, and to protect the rights of, individuals with 
disabilities.

Pursuant to § 37.2-100, the term “facility” means

a state or licensed hospital, training center, psychiatric hospital, 
or other type of residential or outpatient mental health or mental 
retardation facility. When modified by the word “state,” “facility” 
means a state hospital or training center operated by the Department 
[of Mental Health, Mental Retardation and Substance Abuse Ser-
vices], including the buildings and land associated with it.

Section 37.2-403 defines the term “provider” to mean that:

[A]ny person, entity, or organization, excluding an agency of the 
federal government by whatever name or designation, that delivers 
(i) services to persons with mental illness, mental retardation, or 
substance abuse, (ii) services to persons who receive day support, 
in-home support, or crisis stabilization services funded through 
the Individual and Families Developmental Disabilities Support 
Waiver, (iii) services to persons under the Brain Injury Waiver, 
or (iv) residential services for persons with brain injury. The 
person, entity, or organization shall include a hospital as defined in 
§ 32.1-123, community services board, behavioral health authority, 
private provider, and any other similar or related person, entity, 
or organization. It shall not include any individual practitioner 
who holds a license issued by a health regulatory board of the 
Department of Health Professions or who is exempt from licensing 
pursuant to § 54.1-3501, 54.1-3601, or 54.1-3701.

The term “institution” is not defined in either § 37.2-100 or § 37.2-403. When a 
particular word in a statute is not defined therein, the word must be given its ordinary 
meaning.5 The term “institution” generally means “an establishment or foundation 
[especially] of a public character … a building or the buildings occupied or used by 
such organization.”6

It is apparent from a review of Title 51.5, The Virginians With Disabilities Act, that the 
polling places of the Commonwealth on Election Day are not the types of places where 
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the Virginia Office for Protection and Advocacy is given reasonable and unfettered 
access for the purposes of protecting the rights of individuals with disabilities. The 
language used by the General Assembly in § 51.5-39.4 clearly does not authorize the 
Office to disregard the provisions of § 24.2-604.

“[A]dministrative agencies, in the exercise of their powers, may validly act only 
within the authority conferred upon them.”7 I am required to construe the statutory law 
as it is written. “‘An erroneous construction by those charged with its administration 
cannot be permitted to override the clear mandates of a statute.’”8 When the language 
of the statute is plain and unambiguous, the plain meaning of the language must be 
applied.9 “‘The province of [statutory] construction lies wholly within the domain of 
ambiguity.’”10

The plain language in § 51.5-39.4, which sets forth the express statutory powers 
and duties of the Virginia Office for Protection and Advocacy, clearly does not 
authorize the Office to access any and all polling places on Election Day without the 
permission of the appropriate local electoral board. I find no other statute authorizing 
the Office to enter polling places in the Commonwealth on Election Day without 
complying with § 24.2-604. I am, therefore, required to conclude that the Office 
must comply with the applicable provisions of Title 24.2, specifically § 24.2-604(I), 
in seeking admission to the polling places of the Commonwealth on Election Day. 
In order for representatives of the Office to obtain entry into a polling place of the 
Commonwealth on Election Day, the Office must follow procedures for other similar 
entities and individuals, that is, to obtain the written authorization of the individual 
electoral board of the specific jurisdiction of any polling place it seeks to enter.

CONCLUSION

Accordingly, it is my opinion that the Virginia Office for Protection and Advocacy 
is not exempt from the provisions of § 24.2-604. It is further my opinion that 
representatives of such office may not enter into any polling place on Election Day 
without the express, written permission of the appropriate local electoral board.

1
See VA. CODE ANN. § 24.2-103(A) (Supp. 2005); see also 1983-1984 Op. Va. Att’y Gen. 152, 153.

2
See Forst v. Rockingham Poultry Mktg. Coop., 222 Va. 270, 276, 279 S.E.2d 400, 403 (1981) (noting that 

long standing construction of statute by Tax Commissioner is entitled to great weight); Dep’t of Taxation v. 
Prog. Comty. Club, 215 Va. 732, 739, 213 S.E.2d 759, 763 (1975) (noting that construction of statute by 
state official charged with its administration is entitled to great weight); 1993 Op. Va. Att’y Gen. 226, 227 
(noting that interpretation given to statute by state agency charged with its administration is entitled 
to great weight). This rule of statutory construction is particularly persuasive in construing individual 
statutes that constitute parts of a complex statutory scheme, such as the voting system established in Title 
24.2. In such an instance, deference to a decision of the agency charged by the General Assembly with the 
statewide administration of such a system is appropriate unless the decision clearly is wrong. See 2002 Op. 
Va. Att’y Gen. 34, 36; see also 2004 Op. Va. Att’y Gen. 146, 147-48.
3
VA. CODE ANN. § 51.5-39.2(A) (2005); see also 2005 Va. Acts ch. 951, Item 527, at 1862, 2393 (deferring 

implementation date for establishing ombudsman section in Office until July 1, 2006).
4
Section 51.5-39.2(A).

5
See McKeon v. Commonwealth, 211 Va. 24, 27, 175 S.E.2d 282, 284 (1970).
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WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE UNABRIDGED 1171 (1993).

7
Sydnor Pump & Well Co. v. Taylor, 201 Va. 311, 316, 110 S.E.2d 525, 529 (1959).

8
City of Richmond v. County of Henrico, 185 Va. 176, 189, 37 S.E.2d 873, 879 (1946) (quoting Hancock 

Co. v. Stephens, 177 Va. 349, 356, 14 S.E.2d 332, 334 (1941)).
9
Vaughn, Inc. v. Beck, 262 Va. 673, 677, 554 S.E.2d 88, 90 (2001); Shelor Motor Co. v. Miller, 261 Va. 

473, 479, 544 S.E.2d 345, 348 (2001).
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Winston v. City of Richmond, 196 Va. 403, 408, 83 S.E.2d 728, 731 (1954), quoted in Harrison & Bates, 
Inc. v. Featherstone Assocs. Ltd. P’ship, 253 Va. 364, 368, 484 S.E.2d 883, 885 (1997).

OP. NO. 06-048
ELECTIONS: VOTER REGISTRATION – REGISTRATION OF VOTERS — GENERAL PROVISIONS 
AND ADMINISTRATION.
General registrar may not deny application for voter registration or cancel voter 
registration of member of armed forces of United States solely because servicemember 
files certificate of legal residence listing his residence in another state pursuant to 50 U.S.C. 
app. § 571. General registrar may request documentation to confirm restoration of voting 
rights to person previously convicted of felony.

THE HONORABLE JEAN R. JENSEN
SECRETARY, STATE BOARD OF ELECTIONS
OCTOBER 3, 2006

ISSUES PRESENTED

You ask whether a general registrar may deny the application of a servicemember to 
register to vote or cancel the registration of a registered voter who is a member of 
the armed forces of the United States when that individual files a certificate of legal 
residence with the treasurer that lists the servicemember’s residence in another state 
under 50 U.S.C. app. § 571 of the Servicemembers’ Civil Relief Act of 2003.1 You 
also ask whether a general registrar is authorized to request documentation confirming 
the restoration of voting rights to a person previously convicted of a felony.

RESPONSE

It is my opinion that a general registrar may not deny the application for voter 
registration of a servicemember or cancel the voter registration of a registered 
voter who is a member of the armed forces of the United States solely because the 
servicemember files a certificate of legal residence listing his residence in another 
state pursuant to 50 U.S.C. app. § 571. Furthermore, it is my opinion that a general 
registrar may request documentation to confirm the restoration of voting rights to a 
person previously convicted of a felony.

BACKGROUND

You advise that servicemembers often file certificates of legal residence with the 
treasurers of localities in the Commonwealth pursuant to 50 U.S.C. app. § 571 to 
indicate that for purposes of income taxation their residences are in other states. 
Your request relates to the determination of domicile and the attendant circumstances 
of a servicemember’s residence for income tax purposes. You specifically refer to 
50 U.S.C. app. § 571(a), which provides that
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[a] servicemember shall neither lose nor acquire a residence or 
domicile for purposes of taxation with respect to the person, 
personal property, or income of the servicemember by reason of 
being absent or present in any tax jurisdiction of the United States 
solely in compliance with military orders.

You further observe that the Constitution of Virginia and the Virginia Code provide that 
a person who has been convicted of a felony shall not be permitted to register to vote 
unless his voting rights have been restored. You refer to § 24.2-418 which states:

The form of the application to register shall require the 
applicant to provide the following information: full name; gender; 
date of birth; social security number, if any; whether the applicant 
is presently a United States citizen; address of residence in the 
precinct; place of last previous registration to vote; and whether 
the applicant has ever been adjudicated incapacitated or convicted 
of a felony, and if so, under what circumstances the applicant’s 
right to vote has been restored.

You also advise that question nine on the State Board of Election’s Virginia Voter 
Registration Application Form2 meets the requirements in § 24.2-418 by requiring 
the applicant to answer questions concerning felony convictions and the restoration 
of voting rights:

HAVE YOU EVER BEEN CONVICTED OF A FELONY?  YES        NO

IF YES, HAVE YOUR VOTING RIGHTS BEEN RESTORED? YES        NO

IF YES, WHEN RESTORED? (REQUIRED) MO____ DAY ____YEAR ____

Because the Board’s Application Form includes the requirement for an applicant to 
state that his right to vote has been restored, you ask whether a registrar may require 
additional documentation confirming such restoration of voting rights. You relate that 
a registrar has advised the Board that applicants are required to provide documentation 
reflecting a restoration of rights because in certain cases the date of the restoration 
of the voting rights is less than the three-year minimum required by the Secretary 
of the Commonwealth from the individual’s date of conviction. Furthermore, you 
relate that an applicant may have been convicted of a felony in another state where 
the right to vote is not forfeited or where such rights automatically are restored upon 
release from incarceration. In such cases, you note that the applicant may not possess 
documentation that specifically indicates a restoration of rights.

Finally, you advise that the Virginia Voter Registration Application Form contains 
the following statement:

I SWEAR/AFFIRM, UNDER FELONY PENALTY FOR MAKING WILLFULLY FALSE 
MATERIAL STATEMENTS OR ENTRIES, THAT I AM A U.S. CITIZEN AND A 
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RESIDENT OF VIRGINIA, THE INFORMATION I HAVE PROVIDED ON THIS FORM 
IS TRUE, I AUTHORIZE THE CANCELLATION (ENTERED IN BOX 1 ABOVE) OF 
MY CURRENT REGISTRATION, AND I HAVE READ THE PRIVACY ACT NOTICE 
ABOVE.

REMINDER: SIGN HERE FOR VOTER REGISTRATION (OR MARK IF UNABLE 
TO SIGN).

APPLICABLE LAW AND DISCUSSION

Article II, § 1, of the Constitution of Virginia provides that

each voter shall be a resident of the Commonwealth and of the pre-
cinct where he votes. Residence, for all purposes of qualification to 
vote, requires both domicile and a place of abode.

Section 24.2-400 provides:

Any person who is not registered to vote, but would otherwise be a 
qualified voter, is entitled to register to vote as provided in [Chapter 
4 of Title 24.2].[3] Any person who is registered to vote and is a 
qualified voter shall be entitled to vote in the precinct where he 
resides.

Section 24.2-417 provides:

Each registrar shall register every resident of his county or city 
who has the qualifications required by the Constitution of Virginia 
and [Title 24.2] and who applies for registration or transfer of his 
registration from another county or city in the Commonwealth at 
the time and in the manner required by law.

Section 24.2-101 states that the term “residence” or “resident,” for purposes of 
qualifying to register and vote,

means and requires both domicile and a place of abode. In deter-
mining domicile, consideration may be given to a person’s expressed 
intent, conduct, and all attendant circumstances including, but not 
limited to, financial independence, business pursuits, employment, 
income sources, residence for income tax purposes, marital status, 
residence of parents, spouse and children, if any, leasehold, sites of 
personal and real property owned by the person, motor vehicle and 
other personal property registration, and other factors reasonably 
necessary to determine the qualification of a person to register or 
vote.

In 1996, the Supreme Court of Virginia decided that:

Before an individual can qualify to vote in Virginia, he must be a 
resident both of the Commonwealth and of the locality in which he 
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seeks to vote. “Residence, for all purposes of qualification to vote, 
requires both domicile and place of abode.” To establish domicile, 
a person must live in a particular locality with the intention[4] to 
remain there for an unlimited time. A place of abode is the physical 
place where a person dwells.[5]

The Court also determined that, for a voter to retain eligibility to vote in a particular 
locality, “the voter must continue to dwell in the locality with an intention to remain 
there for an unlimited time. A registrar may cancel a voter’s registration if that 
individual does not continue to meet these requirements.”6 The Court decided the 
1996 case squarely on the provisions of Article II, § 1 and § 24.2-417.7 As you note, 
§ 511 of the Servicemembers Civil Relief Act of 2003 (the “Relief Act”), which is 
codified 50 U.S.C. app. § 571(a), provides that:

A servicemember shall neither lose nor acquire a residence or 
domicile for purposes of taxation with respect to the person, per-
sonal property, or income of the servicemember by reason of being 
absent or present in any tax jurisdiction of the United States solely 
in compliance with military orders. [Emphasis added.]

The United States Court of Appeals for the Fourth Circuit has observed that § 511 of 
the Relief Act is designed to protect servicemen and women from the risk of double 
taxation on their income and personal property solely by reason of military presence 
in a state, notwithstanding that their home of record may not impose any such tax.8

A 1984 opinion of the Attorney General considered application of the Relief Act to 
the personal property taxation of a motor vehicle jointly owned by a servicemember 
and his spouse when the spouse has registered to vote in the Commonwealth.9 The 
opinion concluded that the protection afforded by the Relief Act does not preclude a 
case-by-case determination regarding whether a military person is in fact a Virginia 
domiciliary for purposes of local taxation.10 A 1983 opinion considered application 
of the Relief Act to the personal property taxation of a motor vehicle owned by 
a servicemember stationed in Virginia who claimed his domicile in California for 
the purposes of taxation and registered to vote and subsequently voted regularly in 
Virginia elections.11 The opinion concluded that the fact the officer did register was 
simply one factor among many that must be considered in determining his domicile 
for purposes of personal property tax assessment; it was not conclusive.12 “Each case 
must be determined after a consideration of all the facts.”13

In § 24.2-101, the General Assembly has established a number of factors that a 
general registrar may consider to determine one’s domicile. The use of word “may” 
in this statutory provision implies that the General Assembly intends that the terms 
following it are permissive or directive and not mandatory.14 Consequently, the 
General Assembly has intended “residence for income tax purposes” to be but one 
of a number of factors to be used in determining one’s domicile for purposes of 
qualification to register to vote.
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In addition, the Virginia Supreme Court clearly has stated that for purposes of 
qualification to register to vote, residence requires both domicile and a place of 
abode.15 To establish domicile, the Court requires that a person live in a particular 
locality with the intention to remain there for an unlimited time.16 To define place of 
abode, the Court simply requires that the person dwell in a physical place.17

Therefore, it is clear that each case must be determined after considering all of 
the facts. The filing of a certificate of legal residence by a servicemember with the 
treasurer that lists his residence pursuant to 50 U.S.C. app. § 571 in another state 
is one of a number of factors that may be considered in determining eligibility to 
register to vote. Therefore, I must conclude that a general registrar may not deny an 
application for voter registration or cancel the voter registration of a registered voter 
who is a servicemember of the armed forces of the United States based solely upon 
the filing of such certificate.

You next inquire whether a general registrar may request documentation confirming 
the restoration of voting rights to a person who has been convicted of a felony. The 
general registrar is a public officer whose duties are defined by statute.18 The statutory 
duties of the general registrar are contained in § 24.2-114. The General Assembly 
requires the general registrar to “[p]rovide the appropriate forms for applications 
to register and to obtain the information necessary to complete the applications 
pursuant to the provisions of the Constitution of Virginia and general law.”19

Section 24.2-114(4) provides that the general registrar “obtain the information necessary” 
to complete voter registration applications, but does not define the term “information.” 
Statutory construction requires that words be given their ordinary meaning, given the 
context in which they are used.20 This certainly is the case when the words are not 
expressly defined by statute.21 Absent a statutory definition, the plain and ordinary 
meaning of the term is controlling.22 “‘The manifest intention of the legislature, clearly 
disclosed by its language, must be applied.’”23 Information means “the communication 
or reception of knowledge or intelligence.”24 “‘Knowledge is information, meaning 
having information as to fact.’”25 Using the ordinary meaning of “information,” the 
statute permits the general registrar to collect any documents that provide knowledge 
that a previously convicted felon’s voting rights have been restored.26

CONCLUSION

Accordingly, it is my opinion that a general registrar may not deny the application for 
voter registration of a servicemember or cancel the voter registration of a registered 
voter who is a member of the armed forces of the United States solely because the 
servicemember files a certificate of legal residence listing his residence in another 
state pursuant to 50 U.S.C. app. § 571. Furthermore, it is my opinion that a general 
registrar may request documentation to confirm the restoration of voting rights to a 
person previously convicted of a felony.
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OP. NO. 06-002
FISHERIES AND HABITAT OF THE TIDAL WATERS: COMPACTS AND JOINT LAWS WITH OTHER 
STATES – ATLANTIC STATES MARINE FISHERIES COMPACT.
Atlantic States Marine Fisheries Commission’s Menhaden Management Board exceeded 
adaptive management authority when adopting menhaden cap in Addendum II 
because (1) cap is wholly new management measure, which cannot be implemented 
by addendum; (2) when Atlantic menhaden stocks have been declared ‘healthy,’ cap or 
quota cannot be imposed unless menhaden are found to be overfished; and (3) Atlantic 
Menhaden Fishery Management Plan does not include prerequisite management 
measure that can be varied by imposition of cap through addendum. Should General 
Assembly decline to adopt menhaden cap, Commonwealth would not be out of 
compliance with Plan because Commission failed to follow required procedures.

THE HONORABLE JOHN H. CHICHESTER
MEMBER, SENATE OF VIRGINIA
JANUARY 31, 2006

ISSUES PRESENTED

You ask several questions relating to Addendum II1 (“Addendum II”) to Amendment 1 
of the Atlantic Menhaden Fishery Management Plan2 (“Plan”) adopted by the Atlantic 
States Marine Fisheries Commission (“Commission”). First, you ask whether, based on 
a review of the adaptive management provisions of the Plan and the measures Adden-
dum II seeks to implement, the menhaden landings cap instituted by the Commission 
exceeded its regulatory authority. You next ask whether the Commonwealth of Virginia 
would not be out of compliance with the Plan should the General Assembly decline to 
adopt the management provisions contained in Addendum II. Finally, you ask whether 
the Commission has adopted the cap without following the required procedures.

RESPONSE

It is my opinion that the Commission’s Menhaden Management Board (“Board”) 
exceeded its adaptive management authority when it adopted the menhaden cap 
in Addendum II. Addendum II uses abbreviated rulemaking processes to initiate 
a new quota on the harvest of menhaden in the Chesapeake Bay. In my opinion, 
such an exercise of regulatory authority by the Board exceeds the lawful reach of its 
authority for three reasons: (a) the cap is a wholly new management measure, which 
cannot be implemented by an addendum; (b) when Atlantic menhaden stocks have 
been declared “healthy,” a cap or quota cannot be imposed unless menhaden are 
found to be overfished; and (c) the Plan does not include a prerequisite management 
measure that can be varied by imposition of a cap through an addendum. It is further 
my opinion that because adoption of the cap exceeded the Board’s authority, the 
Commonwealth would not be out of compliance with the Plan should the General 
Assembly decline to adopt the Plan. Finally, it is my opinion that the Commission 
failed to follow required procedures in adopting the cap as an addendum.
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BACKGROUND

In October 2005, the Commission, through the Board, issued a final version of a rule-
making titled Addendum II, which imposes the following regulatory requirement:

The annual total allowable landings by the reduction fishery in 
Chesapeake Bay shall be no more than the average landings from 
1999-2004. Harvest for reduction purposes shall be prohibited 
when 100% of the cap is landed. This cap will be in place for the 
fishing seasons starting in 2006 and going through 2010 [hereinafter 
“menhaden cap”].[3]

Addendum II provides that states with reduction processing capabilities must 
submit implementing programs for approval by the Board by January 11, 2006, and 
implement the cap by July 1, 2006.4 The primary impact of Addendum II is on the 
menhaden reduction fishery conducted in Virginia waters in the Chesapeake Bay.

In Virginia, the taking of menhaden by the use of purse nets or seine is regulated, as 
a matter of state law, primarily by statute.5

APPLICABLE LAW

The Commission, an interstate compact organization comprised of fifteen Atlantic 
Coast States formed to recommend joint management measures for shared marine 
fish stocks, was formed as a voluntary consortium via the Atlantic States Marine 
Fisheries Compact (“Compact”).6 In 1942, Congress approved the Compact for 
a fifteen-year period.7 In 1950, Congress approved Amendment Number 1 to the 
Compact repealing the fifteen-year limitation.8 Amendment Number 1 authorized 
two or more signatory states to designate the Commission as a joint regulatory 
agency with such powers as they may jointly confer from time to time for the 
regulation of the fishing operations of the respective designating states. The Com-
monwealth has never designated the Commission as a regulatory agency.

In 1993, Congress enacted the Atlantic Coastal Fisheries Cooperative Management 
Act9 (“Act”). The stated purpose of the Act “is to support and encourage the 
development, implementation, and enforcement of effective interstate conservation 
and management of Atlantic coastal fishery resources.”10 The Act provides for state 
implementation of coastal fishery management plans (“FMP”) of the Commission.11 
Noncompliance with an FMP may result in the imposition of a federal sanction, a 
complete moratorium on the fishery in question within the waters of the noncomplying 
state, imposed by the United States Secretary of Commerce (“Secretary”).12

In accordance with Article V of the Compact,13 the Commission has adopted Rules and 
Regulations for the conduct of its business.14 Article VI of the Rules and Regulations 
pertains to the Interstate Fishery Management Program and provides for a written 
Interstate Fishery Management Program (“ISFMP”) Charter (“Charter”).15 The 
Compact and the Rules and Regulations provide the Commission only the authority 
to make recommendations to member states.16 The Act provides the mandatory 
element to require compliance with FMPs.
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The Charter addresses the Interstate Fishery Management roles and responsibilities 
of the Commission, the ISFMP Policy Board, fishery management boards, staff 
officials, and committees and subcommittees for management, technical, and 
advisory support.17 The Charter provides standards for interstate fishery management 
plans and compliance18 as well as specific requirements applicable to the adaptive 
management process.19

The current Plan was adopted by the full Commission in July 2001 and is referred 
to as “Amendment 1 to the Interstate Fishery Management Plan for Atlantic 
Menhaden.”20 Addendum II, the subject of your inquiry, was adopted in October 
2005,21 by the Board pursuant to the “adaptive management”22 process, as opposed to 
being approved by the full Commission pursuant to the more comprehensive process 
applicable to adoption of FMPs and their Amendments.23

DISCUSSION

I. BOARD’S ADOPTION OF MENHADEN CAP THROUGH ADAPTIVE
MANAGEMENT PROCESS EXCEEDS BOARD’S AUTHORITY

There are two interrelated sources of authority governing the adoption of management 
requirements by an addendum through what is referred to as “adaptive management” 
processes.24 The first is the Commission’s general authority to adopt a plan-specific 
adaptive management process, described within the Charter. The second is the Plan 
itself, which details how and when the adaptive management process can be used to 
manage the menhaden fishery.

When the conditions for use of this adaptive management authority are met, a 
management board, such as the Board, may alter an existing management measure 
in a fishery management plan without a vote or action by the full Commission. 
Also, formal rulemaking processes that would otherwise be required for FMPs and 
amendments to FMPs are avoided. For these reasons, this regulatory tool is one of 
limited application.
The Charter states: “FMPs which provide for adaptive management shall identify 
specifically the circumstances under which adaptive management changes 
may be made, the types of measures that may be changed, the schedule for state 
implementation of changes, and the procedural steps necessary to effect a change.”25 
The FMP must thus specify the “types of measures” that can be adopted or changed 
and the “circumstances” triggering use of the adaptive management process.26 The 
Plan contains the specific circumstances, management measures, steps, and conditions 
required to be met or taken to use this abbreviated process.27

I do not interpret the Charter to provide for use of the adaptive management process 
to implement new management measures. The repeated use of the word “change” in 
the Charter to describe management measures that may be adopted by the adaptive 
management process argues against authorization to implement new measures. 
This conclusion is supported by the fact that this abbreviated rulemaking power is 
exercised without full adherence to procedures applicable to FMPs or amendments 
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to FMPs and without adoption by the full Commission. It is my opinion that adaptive 
management is restricted to policies which vary existing management measures.28 
The Menhaden FMP, however, contains no such management measures subject to 
variation by addendum, other than a general requirement that states institute a system 
for reporting landings of menhaden that are not the subject of Addendum II.

The Plan contains specific language detailing when adaptive management can be 
employed to institute “catch controls” such as proposed by Addendum II. Although 
the Plan identifies “catch controls” as potentially subject to adaptive management,29 
it also requires a finding that menhaden are subject to “overfishing or an overfished/
depleted condition” before a catch quota can be implemented under adaptive 
management.30 Addendum II does not state that this finding has been made. Rather, 
Addendum II describes the “problem” as a “relative increase (11%) in the proportion 
of menhaden reduction removals from Chesapeake Bay over … two time periods”31 
and a “potential for localized depletion … in Chesapeake Bay.”32 With respect to 
the “potential” for localized depletion, Addendum II specifically acknowledges that 
“[s]ufficient scientific data are not available to satisfactorily address the potential for 
localized depletion in the Bay.”33

The Plan defines “overfishing” in § 2.5 as relating to fishing mortality rate and stock 
biomass.34 Addendum II does not find that the menhaden stock in the Chesapeake 
Bay is “overfished” consistent with the Plan requirement. To the contrary, Addendum 
II specifically states that “the Atlantic menhaden stock is considered to be healthy 
coastwide, based on the recommended benchmarks developed during the latest 
peer-reviewed assessment.”35 Additionally, the Commission’s agent charged with 
recommending initiation of adaptive management, the Plan Review Team36 (“PRT”), 
has not recommended that adaptive management be initiated. In its latest report, 
the PRT made no recommendations for new or changed management measures for 
adoption, and confirmed the health of the resource.37

The Act requires that FMPs must be “based on the best scientific information avail-
able.”38 This requirement is also contained in the Commission’s Charter39 and in its 
Rules and Regulations.40 Although it is a matter ultimately for factual determination,41 
it is not apparent that the menhaden cap is based on “the best scientific information 
available” when Addendum II does not address whether the fishery is “overfished.” 
The phrase “best scientific information” presupposes the accumulation of “scientific” 
information.

The Board must follow the requirements of the Act, the Compact, the Charter, and 
the Plan. Failure to comply with its own rules, regulations, standards, and procedures 
renders its action invalid.42

Ordinarily, courts afford considerable deference to decisions of agencies in admin-
istrative decisions.43 In this case, however, it is reasonable to expect that the Board’s 
compliance with its own rules would be subject to heightened scrutiny due to the 
existence of unsettled Constitutional questions underlying the coercive aspects of the 
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Act. Questions under the Constitution of the United States to challenge Addendum 
II may include federalism issues, the Tenth Amendment; the Joinder Clause, Article 
IV, § 3, cl. 1; the Compact Clause, Article I, § 10, cl. 3; the Appointments Clause, 
Article II, § 2, cl. 2; and the doctrine limiting Congressional delegation of authority 
to nonfederal entities. When a case may be decided on other grounds, a court will 
avoid inquiring into the constitutionality of an action.44 Accordingly, there may be 
less deference to the Board’s action with respect to Addendum II.

II. COMMONWEALTH WILL NOT BE OUT OF COMPLIANCE WITH PLAN
IF GENERAL ASSEMBLY DOES NOT ACT

It is my opinion that the Board exceeded its adaptive management authority by 
adopting the menhaden cap in Addendum II. Therefore, if the General Assembly de-
clines to enact legislation ratifying the menhaden cap, the Commonwealth would not 
be out of compliance with the Plan.

The Plan provides that “[a] state will … be out of compliance” when “it fails to meet 
… any addendum prepared under adaptive management.”45 An addendum adopted 
beyond existing authority and without complying with required procedures, however, 
should be deemed void as a regulatory requirement.46 Because it is my opinion that 
the Board exceeded its rulemaking authority and failed to follow required procedures 
in adopting Addendum II, it would more properly be viewed as a recommendation, 
as provided by the Compact and the Commission’s Rules and Regulations,47 rather 
than a regulatory requirement.48

III. MENHADEN CAP ADOPTED WITHOUT FOLLOWING REQUIRED PROCEDURES

The discussion in response to your first question is equally applicable to this one. 
The menhaden cap that Addendum II seeks to implement is flawed because it was not 
adopted in accordance with the procedure required of an amendment to an interstate 
FMP, and it was not adopted by the full Commission. The touchstone of legally 
enforceable management measures under the Commission’s governing authorities, 
including the Act, is that conservation recommendations to states must meet certain 
standards, must be subject to levels of analysis and public comment, and must 
be adopted and approved by the full Commission.49 These processes were short-
circuited by employment of the adaptive management process used to implement 
Addendum II.

CONCLUSION

It is my opinion that the Commission’s Menhaden Management Board (“Board”) 
exceeded its adaptive management authority when it adopted the menhaden cap 
in Addendum II. Addendum II uses abbreviated rulemaking processes to initiate 
a new quota on the harvest of menhaden in the Chesapeake Bay. In my opinion, 
such an exercise of regulatory authority by the Board exceeds the lawful reach of its 
authority for three reasons: (a) the cap is a wholly new management measure, which 
cannot be implemented by an addendum; (b) when Atlantic menhaden stocks have 
been declared “healthy,” a cap or quota cannot be imposed unless menhaden are 
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found to be overfished; and (c) the Plan does not include a prerequisite management 
measure that can be varied by imposition of a cap through an addendum. It is further 
my opinion that because adoption of the cap exceeded the Board’s authority, the 
Commonwealth would not be out of compliance with the Plan should the General 
Assembly decline to adopt the Plan. Finally, it is my opinion that the Commission 
failed to follow required procedures in adopting the cap as an addendum.
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OP. NO. 05-079
HIGHWAYS, BRIDGES AND FERRIES: COMMONWEALTH TRANSPOSTATION BOARD AND 
HIGHWAYS GENERALLY – SECONDARY SYSTEM OF STATE HIGHWAYS.
Certain landowner appears to be developer with speculative interest for assessment by 
localities of portion of cost of including roadway in state secondary highway system; 
governing body of county must obtain written declarations of acquiescence in such 
assessment from owners of at least seventy-five percent of platted parcels of land abutting 
upon street. To extent of whether landowner is developer is question of fact, Attorney 
General does not issue opinions regarding questions of fact.

MR. C. DEAN FOSTER JR.
SCOTT COUNTY ATTORNEY
JANUARY 4, 2006

ISSUE PRESENTED

You ask whether a certain landowner is a “developer” with a “speculative interest” as 
defined in § 33.1-72.1, which governs the taking of streets into the secondary system 
of state highways.

RESPONSE

Accordingly, it is my opinion that the landowner about whom you inquire appears 
to be a developer with a speculative interest as contemplated by § 33.1-72.1 for 
the assessment by localities of a portion of the cost of bringing the roadway to the 
standards required for inclusion in the state secondary highway system. It is further 
my opinion, however, that the governing body of the county must obtain written 
declarations from the owners of at least seventy-five percent of the platted parcels 
of land abutting upon the street stating their acquiescence in such assessments as 
required by § 33.1-72.1(F)(1). To the extent that the issue of whether a landowner 
is a developer is a question of fact, this Office does not investigate the facts behind 
opinion requests and does not issue opinions regarding questions of fact.1

BACKGROUND

You state that a 9.84-acre parcel of land, which abuts a road in Scott County, 
originally was a part of a larger tract that was divided into nine lots. Further, you 
indicate that a court order partitioned the larger parcel into the nine lots, which were 
conveyed to family members in a partition suit, and created the road. The current 
landowner purchased the 9.84-acre lot from an heir of the landowner who received 
the parcel pursuant to the court order. You also indicate that the current owner utilizes 
the 9.84-acre parcel as a manufactured/mobile home park where he rents lots for the 
placement of manufactured or mobile homes.

You state that the Scott County Board of Supervisors has responded to a petition 
by all the landowners abutting both sides of the road (of the original property) and 
approved the road as a rural addition project pursuant to § 33.1-72.1. The question 
arises, however, about the designation of the current landowner as a “developer” with 
a “speculative interest” pursuant to § 33.1-72.1, which would determine the amount 
of pro rata percentage needed to make a special assessment of the landowners.
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APPLICABLE LAW AND DISCUSSION

Section 33.1-72.1(C)2 provides that:

“Speculative interest,” as used in this section, means that the 
original developer or a successor developer retains ownership in any 
lot abutting such street for development or speculative purposes. In 
instances where it is determined that speculative interest is retained 
by the original developer, developers, or successor developers and 
the governing body of the county deems that extenuating circum-
stances exist, the governing body of the county shall require a pro 
rata participation by such original developer, developers, or suc-
cessor developers as prescribed in subsection G of this section as a 
condition of the county’s recommendation pursuant to this section.

Chapter 91 of Title 24, 24 VAC 30-91-10 through 30-91-160, contains the regulations 
regarding subdivision street requirements. Specifically, 24 VAC 30-91-10 provides 
that:

“Developer” means an individual, corporation, or registered part-
nership engaged in the subdivision of land.

….

“Subdivision” means the division of a lot, tract, or parcel 
into two or more lots, plats, sites, or other divisions of land for 
the purpose, whether immediate or future, of sale or of building 
development. Any resubdivision of a previously subdivided tract 
or parcel of land shall also be interpreted as a “subdivision.” The 
division of a lot or parcel permitted by § 15.2-2244 of the Code 
of Virginia[3] will not be considered a “subdivision” under this 
definition, provided no new road or street is thereby established. 
However, any further division of such parcels shall be considered 
a “subdivision.”

A 1984 opinion of this Office previously concluded that a developer’s ownership of 
one large tract of land did not constitute a speculative interest where the statutory 
provision provided that “‘ownership or partnership in two or more parcels abutting 
such streets shall constitute speculative interest.’”4 The opinion noted that “[o]ne 
can certainly argue that the retention of ownership of a large parcel … constitutes a 
speculative interest to the same degree as ownership of two small lots.”5 The opinion, 
however, reasoned that since the plain language of the statute at that time required 
ownership of two or more parcels to constitute speculative interest, the plain language 
of the statute controlled.6 Subsequent to the 1984 opinion, the General Assembly has 
amended § 33.1-72.1(C) to provide that “speculative interest” includes situations in 
which a developer or subsequent developer retains ownership in any lot abutting 
such street for development or speculative purposes.7
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The Attorney General previously has concluded that § 33.1-72.1(D) provides ample 
legal authority for the assessment of a pro rata participation on the part of developers 
who have retained a speculative interest in abutting property when the governing 
body determines that extenuating circumstances exist which justify such assessment 
before recommending a street be included in the secondary system of state highways.8 
As previously noted, the General Assembly has amended § 33.1-72.1;9 specifically 
subsection G, formerly subsection D,10 currently provides, in part, that:

In instances where it is determined that speculative interest, as 
defined in subsection C, exists the basis for the pro rata percentage 
required of such developer, developers, or successor developers 
shall be the proportion that the value of the abutting parcels owned 
or partly owned by the developer, developers or successor devel-
opers bears to the total value of all abutting property as determined 
by the current evaluation of the property for real estate purposes.

The Supreme Court of Virginia has held that the General Assembly intended “to limit 
special assessments to owners of land bordering upon, and not merely adjacent or in 
close proximity to,” the portion of a street being improved.11

You question whether the current landowner of the 9.84-acre tract at issue could be 
a developer within the meaning of § 33.1-72.1 as neither he nor his predecessors in 
title created the road or the 9.84-acre parcel. It is my opinion that § 33.1-72.1 does 
not require that a developer create the road which is to be included in the secondary 
system in order to be subject to the statutory provisions. Instead, § 33.1-72.1 provides 
localities a way to assess developers or subsequent developers who hold land abutting 
a roadway for which application has been made by the county for inclusion into the 
state secondary system of roads for a portion of the costs of bringing the roadway 
to the required standards for inclusion in the secondary system of highways. I find 
no requirement that the developer have title to the land when the abutting road was 
constructed.

The activity of renting lots for the purpose of locating manufactured/mobile homes 
plainly requires that the overall tract of land be divided into sites which are rented 
for the placement of buildings. Because the definition of the term “subdivision” in 24 
VAC 30-91-10 separates sale of land from the activity of building development, it is 
clear that the intent of the provision is to include the lease of land for the placement 
or construction of buildings in the definition of subdivision. The term “speculation” 
is not defined in the statutes or regulations. In the absence of a statutory definition, 
the plain and ordinary meaning of the term is controlling.12 The term “speculation” 
means “[t]he buying or selling of something with the expectation of profiting from 
price fluctuations.”13 For purposes of this opinion, I assume that the landowner leases 
space in his mobile/manufactured home rental lot park in order to achieve a profit.14 
For purposes of planning, subdivision of land and zoning,15 § 15.2-2201 defines 
“development” as “a tract of land developed or to be developed as a unit under 
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single ownership or unified control which is to be used for any business or industrial 
purpose or is to contain three or more residential dwelling units.”

Because the landowner has taken an action which causes his land to contain three or 
more residential dwelling units for business purposes, he meets the criteria for building 
development necessary for inclusion of his activities in the definition of subdivision 
and developer pursuant to 24 VAC 30-91-10. It is, therefore, my opinion that he is a 
developer with speculative interest as he meets both the criteria for development and 
use for speculative purposes. Thus, the locality may choose to finance the roadway 
by assessing the landowner/developer as provided by § 33.1-72.1(G). Before this 
assessment can be made, however, the governing body of the county must obtain 
“written declarations from the owners of 75 percent or more of the platted parcels 
of land abutting upon [the] street stating their acquiescence in such assessments” as 
required by § 33.1-72.1(F)(1).

CONCLUSION

Accordingly, it is my opinion that the landowner about whom you inquire appears 
to be a developer with a speculative interest as contemplated by § 33.1-72.1 for 
the assessment by localities of a portion of the cost of bringing the roadway to the 
standards required for inclusion in the state secondary highway system. It is further 
my opinion, however, that the governing body of the county must obtain written 
declarations from the owners of at least seventy-five percent of the platted parcels 
of land abutting upon the street stating their acquiescence in such assessments as 
required by § 33.1-72.1(F)(1). To the extent that the issue of whether a landowner 
is a developer is a question of fact, this Office does not investigate the facts behind 
opinion requests and does not issue opinions regarding questions of fact.16

1
See 1991 Op. Va. Att’y Gen. 122, 124 and opinions cited therein.

2
Section 33.1-72.1 also specifies ways that localities may raise funds for bringing roadways to standards 

required for inclusion in the state secondary highway system.
3
Section 15.2-2244 concerns the subdivision of land for conveyance to immediate family members.

4
See 1983-1984 Op. Va. Att’y Gen. 194, 195 (quoting § 33.1-72.1(C)).

5
See id.

6
Id. (footnote omitted). It is a general rule of statutory construction that the words of a statute are to be 

given their usual, commonly understood meaning. See Op. Va. Att’y Gen.: 1985-1986 at 69, 69; id. at 65, 
66; id. at 24, 25. “Where the language of a statute is clear and unambiguous rules of statutory construction 
are not required.” Ambrogi v. Koontz, 224 Va. 381, 386, 297 S.E.2d 660, 662 (1982).
7
See 2004 Va. Acts ch. 677, at 982, 982 (adding subsection C to § 33.1-72.1 and redesignating former sub-

section C as subsection D); see also VA. CODE ANN. § 33.1-72.1 (C) (2005) (defining “speculative interest”).
8
See 1984-1985 Op. Va. Att’y Gen. 147, 148.

9
See 2004 Va. Acts ch. 677, supra note 6, at 982-84.

10
Subsection G was formerly codified as subsection D. See id. at 983 (amending and redesignating subsec-

tion E as subsection G); 1991 Va. Acts ch. 250, at 349, 351 (redesignating subsection D as subsection E).
11

Taylor v. Bd. of Supvrs., 243 Va. 409, 412, 416 S.E.2d 433, 435 (1992).
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12
See Sansom v. Bd. of Supvrs., 257 Va. 589, 514 S.E.2d 345 (1999); Commonwealth v. Orange-Madison 

Coop. Farm Serv., 220 Va. 655, 658, 261 S.E.2d 532, 533-34 (1980); Op. Va. Att’y Gen.: 2004 at 125, 
127; 1999 at 10, 11.
13

BLACK’S LAW DICTIONARY 1435 (8th ed. 2004).
14

This Office, however, does not investigate the facts behind opinion requests, and the Attorney General 
regularly declines to issue opinions regarding questions of fact. See supra note 1.
15

See VA. CODE ANN. tit. 15.2, ch. 22, §§ 15.2-2200 to 15.2-2327 (2003 & Supp. 2005).
16

See supra note 1.

OP. NO. 04-091
MENTAL HEALTH GENERALLY: ADMISSIONS AND DISPOSITIONS IN GENERAL.
Person aggrieved by decision of circuit court from initial commitment hearing may appeal 
to the Virginia Supreme Court.; no affirmative duty for circuit court to inform individual of 
right to appeal. Where individual chooses to pursue appeal to Supreme Court of Virginia, 
attorney must be appointed.

THE HONORABLE LON E. FARRIS
JUDGE, THIRTY-FIRST JUDICIAL CIRCUIT OF VIRGINIA
APRIL 28, 2006

ISSUES PRESENTED

You inquire concerning the duties of the circuit court in involuntary civil commitment 
appeals under Title 37.2, which governs mental health issues. First, you ask whether 
following an appeal to the circuit court of an order of a district court in an involuntary 
commitment hearing, the circuit court is required to inform the person committed 
of the right to an appeal to the Supreme Court of Virginia. You also ask whether the 
circuit court is required to appoint an attorney for such an appeal to the Supreme 
Court.

RESPONSE

It is my opinion that the initial appeal of a district court’s order of civil commitment to 
a circuit court for a trial de novo is an appeal of right granted and governed by statute. 
Since further appeals are not prohibited, it is my opinion that a person aggrieved by 
a decision of the circuit court on appeal from a commitment hearing may petition 
for appeal to the Virginia Supreme Court under the general appeal provisions of 
Title 8.01. It further is my opinion that a circuit court judge has no affirmative duty 
to inform the individual committed of the right to such an appeal. Finally, when 
an individual chooses to appeal a civil commitment order to the Virginia Supreme 
Court, it is my opinion that a circuit court judge must appoint an attorney for the 
individual if he does not have privately retained counsel.

APPLICABLE LAW AND DISCUSSION

The Supreme Court of the United States consistently has stated that civil commit-
ment involves a significant deprivation of personal liberty that requires due process 
protection.1
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In Vitek,[2] the Court identified the following as minimum safeguards 
to which due process entitles a respondent in a [civil] commitment 
proceeding: a hearing at which evidence is presented and the respon-
dent is provided a chance to be heard and to present documentary 
evidence as well as witnesses; the right to confront and to cross-
examine government witnesses at the hearing, except upon a showing 
of good cause; an independent decisionmaker; a written, reasoned de-
cision; the availability of an independent advisor, not necessarily an 
attorney; and effective and timely notice of the pendency of the hear-
ing and of all these rights.[3]

Due process mandates, among other things, that a hearing be provided as expeditiously 
as possible following an individual’s involuntary commitment in a mental health facility.4 
The statutory rights possessed by an individual facing deprivation of his liberty include 
the rights to be represented by an attorney at his initial commitment hearing, to be pre-
sent during his hearing, to offer defenses, and to testify if he so chooses.5 In addition, civil 
commitment hearings generally are to be open to the public.6

Your inquiry involves the right to appeal and the right to an attorney at the appel-
late level. “The substantive right of appeal is one granted by statute.”7 You note that 
while § 37.2-821 provides guidance on an appeal to the circuit court, it does not 
address how an appeal to the Virginia Supreme Court should be handled. There is 
no constitutional right to appeal, even in a criminal case.8 Any person involuntarily 
committed by a district court is given a statutory right to appeal the commitment order 
to the circuit court for a trial de novo in the jurisdiction where he was committed or 
where the facility to which he was admitted is located.9 “A written explanation of 
the involuntary admission process,” including an explanation of the person’s right 
to “appeal any order for involuntary admission to the circuit court,” must be given 
to the individual and its contents “explained by an attorney prior to the commitment 
hearing.”10 Both of these relevant sections mention only the circuit court; unlike 
some statutes in the mental health arena, the civil commitment statutes are silent 
on whether there is a right to appeal beyond the circuit court level.11 Since further 
appeals are not prohibited, it is my opinion that a person aggrieved by the decision 
of the circuit court on appeal from the initial commitment hearing may petition for 
appeal to the Virginia Supreme Court under the general appeal provisions in Title 
8.01.12 Because there is nothing in Title 8.01 that affirmatively requires a circuit court 
judge to inform the person so committed of this right to petition for appeal to the 
Virginia Supreme Court, I must conclude that this is not a requirement. In addition, I 
find no such requirement in the Rules of the Supreme Court of Virginia.

Your second question is whether the circuit court is required to appoint an attorney 
for an appeal of a civil commitment to the Virginia Supreme Court. While an indi-
vidual has a statutory right to counsel at both the initial hearing and at the de novo 
appeal to a circuit court,13 there is no equivalent statutory provision for the appeal 
of a civil commitment to the Virginia Supreme Court. Once a right to appeal is 
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afforded by state law, however, it must satisfy due process requirements.14 A person 
involuntarily committed is deprived of his liberty, as recognized by the United States 
Supreme Court,15 making the matter analogous to a criminal proceeding. In 1995, 
the United States Court of Appeals for the Fourth Circuit considered an appeal by 
a prisoner civilly committed for mental health treatment under the federal statute 
for hospitalization of imprisoned persons suffering from mental disease or defect.16 
The individual alleged that the hearing procedures violated his constitutional due 
process rights.17 Further, he claimed the procedures should approximate, if not be 
coextensive with, the corresponding rights to which a criminal defendant is entitled 
under the Sixth Amendment including the right to counsel.18 In rejecting this view, 
the Fourth Circuit stated:

A commitment hearing is a civil matter. Thus, the constitutional rights 
to which a defendant in a criminal trial is entitled do not adhere to a 
respondent in a commitment hearing. Nonetheless, because an adverse 
result in a commitment hearing results in a substantial curtailing of the 
respondent’s liberty (whether the respondent is already a prisoner or 
not), the Supreme Court has held that procedural due process does 
guarantee certain protections to civil commitment respondents[.][19]

However, while substantial, the curtailment is not as great as the 
curtailment inherent in criminal imprisonment. The government’s ef-
forts to civilly commit a person are not punitive in nature. Additionally, 
civil commitment lasts only so long as the person committed continues 
to suffer from a mental disease or defect such that he or she is a danger 
to self or others.[20]

The goal of a criminal proceeding is to uncover the truth by examin-
ing rigorously the reliability of conflicting evidence presented and then 
engaging in extensive factfinding. The rights of cross-examination and 
confrontation, as well as the right to effective assistance of counsel, are 
all directed toward this goal.

….

[T]he goal of a commitment hearing is far different; whether the 
respondent is mentally competent.[21]

In short, providing rights to civil commitment respondents less 
extensive than the counterpart Sixth Amendment rights to which crim-
inal defendants are entitled runs far less risk of erroneous deprivation 
of liberty than would affording similarly limited rights to criminal 
defendants.[22]

Despite drawing this distinction between criminal defendants and those facing in-
voluntary civil commitment, the Fourth Circuit declined to answer the question of 
“whether due process in fact requires that respondents in civil commitment hear-
ings be afforded representation by an attorney” because the defendant therein was 
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represented by an attorney.23 Instead, the Fourth Circuit noted the United States 
Supreme Court’s plurality opinion in Vitek.24 In Vitek, four of five justices voting on 
the issue expressed the belief that due process entitles a commitment hearing respon-
dent to representation by an attorney.25 Although voting in the plurality, Justice 
Powell disagreed on this point.26 He concluded that although a state is free to appoint 
an attorney, it is not constitutionally required to do so; due process will be satisfied 
so long as the individual is provided “qualified and independent assistance.”27 The 
remaining four justices did not reach the issue because they believed the controversy 
to be moot or not ripe.28 Vitek continues to be cited by the Fourth Circuit as the case 
identifying the minimum procedural safeguards for civil commitment.29

The Virginia Supreme Court recently considered whether an individual who is the 
subject of an involuntary civil commitment proceeding pursuant to Virginia’s Sexually 
Violent Predator Act has the right to counsel during his appeal.30 After discussing the 
plurality opinion in Vitek, the Jenkins Court held that “the due process protections 
embodied in the federal and Virginia Constitutions mandate that the subject of the in-
voluntary civil commitment process has the right to counsel at all significant stages 
of the judicial proceedings, including the appellate process.”31

Given the plurality opinion of Vitek and the recent pronouncement of the Virginia 
Supreme Court in Jenkins, it is my opinion that counsel to represent a person who is 
appealing a civil commitment to the Virginia Supreme Court is required by due pro-
cess, despite the absence of a specific statute.32 Consequently, the circuit court must 
appoint an attorney to represent an individual seeking an appeal of a civil commitment 
to the Virginia Supreme Court if he does not have privately retained counsel.33

CONCLUSION

Accordingly, it is my opinion that the initial appeal of a district court’s order of civil 
commitment to a circuit court for a trial de novo is an appeal of right granted and 
governed by statute. Since further appeals are not prohibited, it is my opinion that 
a person aggrieved by a decision of the circuit court on appeal from a commitment 
hearing may petition for appeal to the Virginia Supreme Court under the general 
appeal provisions of Title 8.01. It further is my opinion that a circuit court judge 
has no affirmative duty to inform the individual committed of the right to such an 
appeal. Finally, when an individual chooses to appeal a civil commitment order to the 
Virginia Supreme Court, it is my opinion that a circuit court judge must appoint an 
attorney for the individual if he does not have privately retained counsel.

1
Zinermon v. Burch, 494 U.S. 113, 131 (1990); Vitek v. Jones, 445 U.S. 480, 491-92 (1980); Addington v. 

Texas, 441 U.S. 418, 425 (1979).
2
445 U.S. 480.

3
United States v. Baker, 45 F.3d 837, 843 (4th Cir. 1995) (footnote omitted) (citing Vitek, 445 U.S. at 494-96).

4
See 1996 Op. Va. Att’y Gen. 154, 155.

5
See VA. CODE ANN. § 37.2-814(D) (2005).

6
See § 37.2-820 (2005).
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Commonwealth v. Rafferty, 241 Va. 319, 323, 402 S.E.2d 17, 20 (1991) (citing Payne v. Commonwealth, 

233 Va. 460, 473, 357 S.E.2d 500, 508 (1987)).
8
See Jones v. Barnes, 463 U.S. 745, 751 (1983); West v. Commonwealth, 249 Va. 241, 243, 455 S.E.2d 1, 

2 (1995) (quoting Abney v. United States, 431 U.S. 651, 656 (1977)).
9
See § 37.2-821 (2005). Section 37.2-821 provides:

“Any person involuntarily admitted pursuant to §§ 37.2-814 through 37.2-819 or certified as eligible 
for admission pursuant to § 37.2-806 shall have the right to appeal the order to the circuit court in the 
jurisdiction where he was involuntarily admitted or certified or where the facility to which he was admitted 
is located. Choice of venue shall rest with the party noting the appeal. The court may transfer the case upon 
a finding that the other forum is more convenient. An appeal shall be filed within 30 days from the date 
of the order and shall be given priority over all other pending matters before the court and heard as soon 
as possible, notwithstanding § 19.2-241 regarding the time within which the court shall set criminal cases 
for trial. The clerk of the court from which an appeal is taken shall immediately transmit the record to the 
clerk of the appellate court. The clerk of the circuit court shall provide written notification of the appeal 
to the petitioner in the case in accordance with procedures set forth in § 16.1-112. No appeal bond or writ 
tax shall be required, and the appeal shall proceed without the payment of costs or other fees. Costs may 
be recovered as provided for in § 37.2-804.
“The appeal shall be heard de novo in accordance with the provisions set forth in § 37.2-806 or this article. 
An order continuing the involuntary admission shall be entered only if the criteria in § 37.2-817 are met 
at the time the appeal is heard. The person so admitted or certified shall be entitled to trial by jury. Seven 
persons from a panel of 13 shall constitute a jury.
“If the person is not represented by counsel, the judge shall appoint an attorney to represent him. Counsel 
so appointed shall be paid a fee of $75 and his necessary expenses. The order of the court from which the 
appeal is taken shall be defended by the attorney for the Commonwealth.”
10

Section 37.2-814 (D) (emphasis added).
11

See, e.g., VA. CODE ANN. § 53.1-40.4(A) (2005) (stating that prisoners involuntarily committed for mental 
health treatment have right to appeal to circuit court, and “[t]he decision of the circuit court shall be final 
with no further right of appeal”); § 37.2-1105 (2005) (stating that judicial authorization for treatment order 
may be appealed to circuit court and then to Court of Appeals); VA. CODE ANN. § 8.01-670(A)(1)(d) (Supp. 
2005) (stating that person aggrieved by appointment of guardian or conservator may present petition for 
appeal to Virginia Supreme Court).
12

Section 8.01-670(A)(3) provides the right to present a petition for appeal to the Virginia Supreme Court 
if a person believes himself aggrieved by, among others, “a final judgment in any other civil case.” The 
facts you present would meet this condition. In addition, § 8.01-672 requires that in order to appeal a 
circuit court judgment, the matter must involve either a controversy for a matter of $500 or more, a matter 
where the right to petition the Supreme Court for appeal is expressly provided, “or some other matter not 
merely pecuniary.” The fact that the liberty interest of the civilly committed individual is at issue would 
meet this requirement.
13

See §§ 37.2-814(C); 37.2-821.
14

See Griffin v. Illinois, 351 U.S. 12, 18 (1956); see also Nelson v. Peyton, 415 F.2d 1154, 1157 (4th Cir. 
1969) (noting that in states under no obligation to provide appellate review which do so provide, indigent 
defendants have right to counsel through all phases of proceeding and appellate review).
15

See cases cited supra note 1.
16

See Baker, 45 F.3d at 840. The statute under which Baker was committed is 18 U.S.C. § 4245, which pro-
vides for a civil hearing to determine if a prisoner is suffering from a mental disease or defect that warrants 
care in a treatment facility. Id.
17

Id. at 843.
18

Id.
19

Id. at 842-43 (citations omitted).
20

Id. at 844 (citation omitted).
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22
Id. at 845.

23
Id. at 846 n.7 (noting that attorney was appointed as required by 18 U.S.C. § 4247(d)).

24
Id. (citing Vitek, 445 U.S. 480) (5-4 decision).

25
Vitek, 445 U.S. at 496-97.

26
Id. at 500 (Powell, J., concurring in part).

27
Id.

28
Id. at 500-01 (Stuart, J., dissenting), 503 (Blackmun, J., dissenting).

29
See United States v. Newton, 2004 U.S. App. LEXIS 8488, at *3 (4th Cir. Apr. 29, 2004).

30
Jenkins v. Director, 624 S.E.2d 453, 2006 Va. LEXIS 12 (Va. Jan. 13, 2006).

31
Id. at *20 (emphasis added).

32
In Virginia, a right to counsel at hearings and trials for persons civilly committed as sexually violent 

predators is established by §§ 37.2-901 and 37.2-906(B). Section 37.2-804 establishes the fee for 
court appointed counsel in civil commitment hearings, and § 37.2-821 sets the fee for such counsel on 
appeal to the circuit court; however, these statutes are silent on appeals to the Virginia Supreme Court. 
Nonetheless, such fees should be borne by the Commonwealth. See, e.g., § 37.2-1008 (2005) (providing 
that Commonwealth is to bear costs of fees and costs of proceedings for appointment of guardians or 
conservators for indigent persons).
33

This conclusion is consistent with the holdings of courts in other jurisdictions that have examined the 
issue. See, e.g., Project Release v. Prevost, 722 F.2d 960, 976 (2d Cir. 1983); Pullen v. State, 802 So. 
2d 1113, 1116-17 (Fla. 2001); Ex Parte Ullmann, 616 S.W.2d 278, 283 (Tex. App. 1981); State ex rel 
Seibert v. Macht, 627 N.W.2d 881 (Wis. 2001).

OP. NO. 06-056
MOTOR VEHICLES: MOTOR VEHICLE AND EQUIPMENT SAFETY – LIGHTS AND TURN 
SIGNALS.
Green-tinted vacant light on taxicab would not specifically violate § 46.2-1021; however, 
Department of State Police has authority to regulate use of such lights. Department’s 
interpretation is entitled to due deference.

THE HONORABLE JOHN R. DOYLE III
COMMONWEALTH’S ATTORNEY FOR THE CITY OF NORFOLK
NOVEMBER 2, 2006

ISSUE PRESENTED

You ask whether § 46.2-1021 requires that the vacant sign authorized for a taxi-
cab be a white light or whether a green-tinted sign may be used.

RESPONSE

It is my opinion that a green-tinted vacant light on a taxicab would not specifically 
violate § 46.2-1021. However, it further is my opinion that the Department of State 
Police has the authority to regulate the use of such lights, and its interpretation is 
entitled to due deference.

APPLICABLE LAW AND DISCUSSION

You inquire about the use of green-tinted lights as “vacancy lights” on taxicabs. You 
relate that such use has been an established practice in the city of Norfolk for some 
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time. You advise that the City Code of Norfolk requires the use of “vacancy lights”1 
You report that the phrase “illuminated vacant or destination signs” in § 46.2-1021(i) 
has been interpreted to authorize the “vacancy lights” mandated by the Norfolk City 
Code.2 You also report that a trooper with the Department of State Police recently 
has directed Norfolk police officers to remove taxicabs with green-tinted vacancy 
lights from the city streets.3 It is your opinion4 that the two subparts of § 46.2-1021, 
identified as “i” and “ii” of the first paragraph, address two separate subjects, and 
that the second subpart does not limit the exception created by the first. You further 
note, as discussed below, that no other applicable provision of the Code of Virginia 
prohibits the use of green-tinted lights. You, therefore, conclude that such green-
tinted vacancy lights comply with the Code of Virginia.5

As a general rule, motor vehicles may only be operated with the lighting devices required 
or permitted by state or federal law.6 Section 46.2-1021.1 prohibits signs containing pri-
marily green, red, or blue colors on “[p]rivately owned passenger cars used for home 
delivery of commercially prepared food.” You note that § 46.2-1021.1 is the only statute 
specifically prohibiting green lighting. Since this section applies to certain privately own-
ed passenger cars and does not apply to “taxicabs,” it is not relevant to your inquiry.

An additional consideration is legislation enacted in 2003, which provides for the per-
missive use of green lights.7 This legislation authorizes green lights for “command 
centers” for certain first responders.8 The same limited authorization for green lights 
is reflected in regulations promulgated by the Department of State Police9 and in the 
Safety Inspection Manual of the Virginia State Police.10 It, therefore, appears that the 
Department has concluded that the express authorization regarding “command cen-
ters” reflects a legislative intent that such authorization for the use of green lights is 
exclusive.11

The Superintendent of State Police is charged with the administration of vehicle safety 
inspections in the Commonwealth.12 The Superintendent specifically is charged with the 
responsibility to approve the lighting devices to be used on vehicles operated on the 
highways of the Commonwealth.13

An agency’s interpretation of legal requirements is entitled to deference by the courts 
when it is within the experience and specialized competence of the agency.14 The ra-
tionale for such a statutory scheme is that the agency “‘shall apply expert discretion to 
the matters coming within its cognizance, and judicial interference is permissible only 
for relief against the arbitrary or capricious action that constitutes a clear abuse of the 
delegated discretion.’”15

I cannot say that the interpretation of the Department of State Police regarding the light-
ing requirements applicable to motor vehicles is either arbitrary or capricious, or “a 
clear abuse of the delegated discretion.”16 Therefore, I must defer to the Department’s 
interpretation.17
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CONCLUSION

Accordingly, it is my opinion that a green-tinted vacant light on a taxicab would not 
specifically violate § 46.2-1021. However, it further is my opinion that the Department 
of State Police has the authority to regulate the use of such lights, and its interpretation 
is entitled to due deference.

1
NORFOLK, VA., CODE § 34.1-22 (1999), available at http://www.municode.com/resources/gateway.asp?pid=10121&sid=46. 

(“Whenever any taxicab is engaged, there shall be conspicuously displayed an identification light connected 
to the taximeter, which shall show light when the taximeter is in operation. Such light shall be so located and 
shall be in such form, color and size as shall be prescribed by the chief of police. Such identification light 
shall be operated on a mechanical taximeter or on an electronic taximeter by use of an electronic metering 
device.”). For purposes of this opinion, the terms “vacancy light” and “identification light” refer to an “illu-
minated vacant or destination sign” in § 46.2-1021(i).
2
See id. It does not appear from your inquiry that the applicability of § 46.2-1021 to such “vacancy lights” 

is in question. Accordingly, I assume that the use of some form of vacancy light is authorized by the section. 
The analysis is limited to the narrow issue you raise, i.e., the use of green-tinted lights for such purpose.
3
You relate that the trooper issued the directive in accordance with provisions in the State Police Inspection 

Manual. It is unclear from your inquiry, however, whether this is the official position of the Superinten-
dent of State Police.
4
Any request by a Commonwealth’s attorney for an opinion from the Attorney General “shall itself be in 

the form of an opinion embodying a precise statement of all facts together with such attorney’s legal con-
clusions.” VA. CODE ANN. § 2.2-505(B) (2005).
5
You state that, if both the dome and vacancy lights were white, the vacancy light would not be conspicu-

ous as required by the Norfolk City Code. When a request requires interpretation of a local ordinance, the 
Attorney General has declined to respond in order to avoid becoming involved in matters solely of local 
concern and over which the local governing body has control. See, e.g., Op. Va. Att’y Gen.: 2002 at 85, 86; 
id. at 96, 97; 1976-1977 at 17, 17. Therefore, I decline to respond concerning the effect the conclusions 
contained herein interpreting state law will have on provisions of the Norfolk City Code. In reference to 
the term “dome light,” however, I find no statutory or regulatory definition. The Safety Inspection Manual 
of the Virginia State Police reflects a blanket approval by the Superintendent of State Police, pursuant to 
§ 46.2-1005, of “[a]ny identification lamp emitting a diffused light of such intensity so as not to project a 
glaring or dazzling light. Such lamps to be installed on the roof or rear of a motor vehicle and to bear the 
identification – Taxi, News Channel 10 News, or similar wording, for the purpose of identifying the vehicle 
on which the lamp is installed.” VA. STATE POLICE, SAFETY INSPECTION MANUAL, “Approved Equipment Sec-
tion, Identification Lamps,” at 14-1 (Jan. 1, 2005) [hereinafter “INSPECTION MANUAL”]. For purposes of this 
opinion, I assume that the term “dome light” refers to such an “identification lamp.”
6
VA. CODE ANN. § 46.2-1020 (Supp. 2006) (providing exception for lights that are not permitted, provided 

they are covered and unlit).
7
See 2003 Va. Acts ch. 93, at 118, 119 (amending and reenacting § 46.2-1025 by adding subsection D authorizing 

use of “green warning lights” on “[v]ehicles used by police, fire-fighting, or rescue personnel as command centers”).
8
See § 46.2-1025 (2005).

9
See 19 VA. ADMIN. CODE §§ 30-70-160(H)(5); 30-70-530(J)(5) (Supp. 2006) (Motor Vehicle Safety 

Inspection Rules and Regulations).
10

INSPECTION MANUAL, supra note 5, pt. III, “Inspection Requirements For Passenger Vehicles and Vehicles 
Up To 10,000 Pounds,” ¶ H(5), at 160-3 (Jan. 1, 2005).
11

I note that § 46.2-1025(D) and 19 VAC §§ 30-70-160(H)(5) and 30-70-530(J)(5) prohibit activation of 
the “green warning lights” when a vehicle is operated on a highway.
12

See § 46.2-1163 (Supp. 2006).



2006 REPORT OF THE ATTORNEY GENERAL 153

13
See, e.g., § 46.2-1011 (2005) (requiring Superintendent to approve headlights); § 46.2-1014 (2005) 

(requiring Superintendent to approve brake lights); § 46.2-1025 (2005) (requiring Superintendent to 
approve warning lights for certain vehicles).
14

Johnston-Willis, Ltd. v. Kenley, 6 Va. App. 231, 243-44, 369 S.E.2d 1, 8 (1988), quoted in 7-Eleven, Inc. v. 
Dep’t of Envtl. Quality, 39 Va. App. 377, 387, 573 S.E.2d 289, 294 (2002), rev’d on other grounds, 42 Va. 
App. 65, 590 S.E.2d 84 (2003).
15

Bd. of Zoning Appeals v. Fowler, 201 Va. 942, 948, 114 S.E.2d 753, 758 (1960) (quoting Yokely, Zoning 
Law and Practice, § 187); see also Va. Alcoholic Beverage Comm’n v. York Street Inn, Inc., 220 Va. 310, 
315, 257 S.E.2d 851, 855 (1979) (quoting Schmidt v. Bd. of Adjustment, 9 N.J. 405, 423, 88 A.2d 607, 
615-16 (1952)). The standard for review of an agency action is defined by statute. “[T]the function of the 
court shall be to determine only whether the result reached by the agency could reasonably be said, on all 
such proofs, to be within the scope of the legal authority of the agency.” Section 2.2-4027 (2005).
16

Fowler, 201 Va. at 948, 114 S.E.2d at 758.
17

Attorneys General defer to the interpretations of the law by an agency charged with administering the law, un-
less the agency interpretation clearly is wrong. See 2002 Op. Va. Att’y Gen. 186, 187 and opinions cited therein.

OP. NO. 06-054
MOTOR VEHICLES: MOTOR VEHICLE AND EQUIPMENT SAFETY – MAXIMUM VEHICLE SIZE, 
GENERALLY.
Exemption for fire-fighting equipment from general highway size limitations; no 
exemption for such equipment from general highway weight limitations established for 
bridges and prescribed and posted by Commonwealth Transportation Commissioner.

MR. RONALD S. HALLMAN
CITY OF CHESAPEAKE ATTORNEY
AUGUST 15, 2006

ISSUE PRESENTED

You ask whether fire-fighting equipment operated by the city of Chesapeake is exempt 
from the posted weight limitations on weight-restricted bridges pursuant to § 46.2-1102(A).

RESPONSE

It is my opinion that § 46.2-1102(A) exempts fire-fighting equipment from the 
general size limitations specified in Articles 14 through 17, Chapter 10 of Title 46.2, 
but does not exempt the equipment from the general weight limitations. Specifically, 
it is my opinion that § 46.2-1102(A) does not exempt fire-fighting equipment from 
weight limits that have been established for bridges and prescribed and posted by the 
Commonwealth Transportation Commissioner pursuant to § 46.2-1104.

BACKGROUND

You relate that a local dispute has arisen regarding fire-fighting equipment crossing 
weight-restricted bridges. You note that the Department of State Police believes fire-
fighting equipment that exceeds the posted weight limit for a bridge may not cross 
the bridge under any circumstances. You state that the Chesapeake Fire Department 
asserts that § 46.2-1102(A) exempts its equipment from such weight restrictions.
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APPLICABLE LAW AND DISCUSSION

Section 46.2-1101 provides that “[t]he maximum size and weight of vehicles specified 
in Articles 14 through 17 (§ 46.2-1101 et seq.) of [Chapter 10] shall apply throughout 
the Commonwealth. Local authorities shall not alter such limitations except as ex-
pressly authorized in [Title 46.2].” (Emphasis added.)

Section 46.2-1102(A) provides that:

The vehicle size limitations contained in Articles 14 through 17 
(§ 46.2-1101 et seq.) of [Chapter 10] shall not apply to any farm 
machinery or agricultural multipurpose drying unit when such farm 
machinery … is temporarily propelled …. Nor shall those limita-
tions apply to fire-fighting equipment of any county, city, town, or 
fire-fighting company or association. [Emphasis added.]

I note that while § 46.2-1101 refers to both “size and weight,” § 46.2-1102 refers 
only to “size limitations.” Articles 14 through 17 specify a number of size and weight 
limitations that are applicable throughout the Commonwealth. Section 46.2-1104, 
however, provides that the Commonwealth Transportation Commissioner may reduce 
the statutorily prescribed weight, width, height, and length limits for any vehicle 
that passes over any bridge where “an engineering study discloses that it would 
promote the safety of travel or is necessary for the protection of any such highway.” 
Additionally, § 46.2-1104 requires that signs stating the reduced limits be posted and 
provides that “[i]t shall be unlawful to operate a vehicle or combination of vehicles on 
any public highway or section thereof when the weight, size, or speed thereof exceeds 
the maximum posted by authority of the Commonwealth Transportation Commissioner 
or local authorities pursuant to this section.”1

Any violation of § 46.2-1104 constitutes a Class 2 misdemeanor.2 “Furthermore, the 
vehicle or combination of vehicles involved in such violation may be held upon an 
order of the court until all fines and costs have been satisfied.”3

Violations of the reduced limits established by § 46.2-1104 are considered criminal 
offenses.4 Because the reduced limitations established under § 46.2-1104 are based 
on specific facts regarding safety, the General Assembly treats such violations more 
seriously than violations of general weight limitations.5

In my opinion, the General Assembly did not intend that § 46.2-1102(A) would 
exempt fire-fighting equipment or farm machinery from reduced weight limitations 
established and posted by the Commonwealth Transportation Commissioner pursuant 
to § 46.2-1104.

The exemption language of § 46.2-1102(A), “vehicle size limitations contained in 
Articles 14 through 17 … shall not apply,” does not, by its terms, include weight 
limitations. The other three provisions of Article 146 specifically reference size and 
weight. Since Article 17 is entitled “Maximum Vehicle Weights,” one might argue 
that the exemption also extends to the weight limitations in Article 17. Section 1-217, 
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however, provides that the headlines of statutes “are intended as mere catchwords 
to indicate the contents of the sections and do not constitute part of the act of the 
General Assembly.” Additionally, the history of the exemption in § 46.2-1102(A) 
indicates that the General Assembly did not intend the exemption to apply to weight 
limitations.7

CONCLUSION

Accordingly, it is my opinion that § 46.2-1102(A) exempts fire-fighting equipment from 
the general size limitations specified in Articles 14 through 17, Chapter 10 of Title 46.2, 
but does not exempt the equipment from the general weight limitations. Specifically, 
it is my opinion that § 46.2-1102(A) does not exempt fire-fighting equipment from 
weight limits that have been established for bridges and prescribed and posted by the 
Commonwealth Transportation Commissioner pursuant to § 46.2-1104.

1
Section 46.2-1104 grants local authorities a similar authority to reduce weight limits. For purposes of this 

opinion, I assume that the bridges in question have been properly posted pursuant to the appropriate authority.
2
The punishment for a Class 2 misdemeanor is set out in § 18.2-11(b).

3
VA. CODE ANN. § 46.2-1104 (2005).

4
See, e.g., § 46.2-1131 (2005) (imposing civil penalty for violation of general weight limits in Chapter 10); 

§ 46.2-1133(7) (2005) (providing that contested alleged weight violation is tried as civil case).
5
The reason is self-evident. Weight-restricted bridges, which were built years ago, generally have deteriorated 

to the point that they are no longer be able to carry the weight load for which they originally were designed.
6
See §§ 46.2-1101, 46.2-1103, 46.2-1104 (2005).

7
The 1950 Session of the General Assembly, which amended and reenacted the exemption for fire-fighting 

equipment and farm machinery, provided that the “limitations as to size of vehicles stated in this section 
and §§ 46-327 to 46-330.” 1950 Va. Acts ch. 505, at 982, 982 (quoting § 46-326). Section 46-326 related 
only to “size” and not to “weight.” Thus, it is clear that fire-fighting equipment and farm machinery were 
not exempt from weight limitations. In 1958, the General Assembly recodified Title 46, including the 
recodification of the exemption in § 46-326 as § 46.1-332. See 1958 Va. Acts ch. 541, at 685, 758. Section 
46.1-332 provided an exemption for farm machinery and fire-fighting equipment from “[t]he limitations 
upon size of vehicles prescribed in §§ 46.1-328 through 46.1-330 and §§ 46.1-333 and 46.1-334.” Id. 
(quoting § 46.1-332). The 1989 Session of the General Assembly recodified Title 46.1. See 1989 Va. Acts 
ch. 727, at 1718, 1718-1927. Section 46.2-1102, formerly § 46.1-332, provided that:
“The vehicle size limitations contained in Articles 14 through 17 (§ 46.2-1101 et seq.) of this chapter shall 
not apply to farm machinery when such farm machinery is temporarily propelled … in the ordinary course 
of business. Nor shall those limitations apply to fire-fighting equipment of any county, city, town, or fire-
fighting company or association.”
Id. at 1863-64. Thus, the substantive meaning of the exemption in existence since 1950 has not been 
changed or expanded to include weight limitations.

OP. NO. 06-041
PENSIONS, BENEFITS, AND RETIREMENT: LOCAL RETIREMENT SYSTEMS – GENERAL PROVISIONS.
Both city charter and general laws of Commonwealth require city of Newport News to 
have actuarially sound retirement system for its employees.

THE HONORABLE PHILLIP A. HAMILTON
MEMBER, HOUSE OF DELEGATES
JUNE 20, 2006
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ISSUE PRESENTED

You ask whether the city charter or the general laws of the Commonwealth require
the city of Newport News to have an actuarially sound retirement system for its employees.

RESPONSE

It is my opinion that the city charter and the general laws of the Commonwealth require
the city of Newport News to have an actuarially sound retirement system for its employees.

APPLICABLE LAW AND DISCUSSION

The charter for the city of Newport News (the “City”) empowers the City

[t]o establish a system of pensions for … retired … city … 
employees, … and to establish a fund or funds for the payment of 
such pensions by making appropriations out of the treasury of the 
city, … provided that the total annual payments into such fund or 
funds shall be sufficient on sound actuarial principles to provide 
for the pensions to be paid therefrom.[1]

Additionally, § 51.1-800(A) provides that:

Every … city, … shall provide a retirement system for those … 
employees listed in subsection B[2] either (i) by establishing and maintain-
ing a local retirement system which provides a service retirement 
allowance to each employee who retires at age sixty-five or older 
which equals or exceeds two-thirds of the service retirement al-
lowance to which the employee would have been entitled had 
the allowance been computed under the provisions of the Virginia 
Retirement System or (ii) by participating directly in the Virginia 
Retirement System.

The word “shall” used in a statute ordinarily implies that its provisions are manda-
tory.3 Furthermore, in § 51.1-803(A), the General Assembly requires that where the 
governing body of a city establishes a retirement system, all funds on hand that are 
“not necessary for immediate payment of pensions or benefits” be prudently and 
diligently invested and diversified “so as to minimize the risk of large losses.”

“[T]he primary rule of statutory construction is to ascertain and declare the intention of 
the legislature and to carry such intention into effect to fullest degree.”4 Consequently, 
“the rules of interpretation are resorted to for the purpose of resolving ambiguity, 
not for the purpose of creating it.”5 The Supreme Court of Virginia has stated that 
“‘[t]he manifest intention of the legislature, clearly disclosed by its language, must 
be applied.’”6

The charter for the City and §§ 51.1-800(A) and 51.1-803(A) clearly and unambiguous-
ly require the City to have an actuarially sound retirement system for its employees.7
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CONCLUSION

Accordingly, it is my opinion that both the city charter and the general laws of the Com-
monwealth require the city of Newport News to have an actuarially sound retirement 
system for its employees.

1
See 2003 Va. Acts ch. 183, at 198, 198; 1958 Va. Acts ch. 141, at 147, 149 (quoting § 2.02(H) of Newport 

News charter).
2
Section 51.1-800(B) includes:

“1. Officers and employees who are regularly employed full time on a salaried basis, whose tenure is not 
restricted to temporary or provisional employment.
“2. Officers and employees who are regularly employed full time on a salaried basis, whose tenure is not 
restricted to temporary or provisional employment by an organization other than a public school board 
that functions solely within the boundaries of a county, city, or town, unless the cost of the organization’s 
operation is borne by (i) users of services, (ii) more than one county, city, or town, or (iii) an entity other 
than a county, city, or town.
“3. Clerks of the circuit court and deputies or employees of such officers.”
3
See, e.g., Schmidt v. City of Richmond, 206 Va. 211, 217-18, 142 S.E.2d 573, 578 (1965) (noting that 

statute using “shall” required court to summon nine disinterested freeholders in condemnation case); cf. 
Ladd v. Lamb, 195 Va. 1031, 1035-36, 81 S.E.2d 756, 758-59 (1954) (noting that statute providing that 
clerk of court “shall forward” copy of conviction to Commissioner of Department of Motor Vehicles 
within fifteen days not mandatory but merely directory); see also 1986-1987 Op. Va. Att’y Gen. 210, 211; 
17 MICHIE’S JUR. Statutes § 60, at 436-37 (1994).
4
United States v. Jerge, 738 F. Supp. 181, 183 (E.D. Va. 1990).

5
In re Boggs-Rice Co, 66 F.2d 855, 858 (4th Cir. 1933).

6
Barr v. Town & Country Props., Inc., 240 Va. 292, 295, 396 S.E.2d 672, 674 (1990) (quoting Anderson v. 

Commonwealth, 182 Va. 560, 566, 29 S.E.2d 838, 841 (1944)); see also 2001 Op. Va. Att’y Gen. 179, 180.
7
Section 51.1-800(A) provides the city of Newport News with the option of participating in the Virginia 

Retirement System as an alternative to maintaining its own retirement system.

OP. NO. 04-085
POLICE (STATE): BASIC STATE POLICE COMMUNICATIONS SYSTEM.
ADMINISTRATION OF GOVERNMENT: VIRGINIA INFORMATION TECHNOLOGIES AGENCY.
Chapters 981 and 1021 of 2003 Acts of Assembly and authority granted to Superintendent 
of Department of State Police under Chapter 2 of Title 52, §§ 52-12 through 52-15, may 
be read in harmony to certain extent; however, ultimate control over Virginia Criminal 
Information Network must remain with Superintendent. Federal regulations require 
Superintendent to retain control over Network.

COLONEL W. STEVEN FLAHERTY
SUPERINTENDENT, DEPARTMENT OF STATE POLICE
AUGUST 17, 2006

ISSUE PRESENTED

You ask whether §§ 52-12 through 52-15, which govern the state and local police 
communication system, and various federal policies and regulations preclude transfer 
of two components of the Department of State Police Virginia Criminal Infor-
mation Network, along with the associated personnel, to the Virginia Information 



158 2006 REPORT OF THE ATTORNEY GENERAL

Technologies Agency. The two components at issue are the Criminal Information 
Network equipment and the SUN system.1 Resolution of this issue centers on whether 
these components are subject to the consolidation requirement of Chapters 981 and 
1021 of the 2003 Acts of Assembly.

RESPONSE

It is my opinion that Chapters 981 and 1021 of the 2003 Acts of Assembly and the 
authority granted to the Superintendent of the Department of State Police under 
Chapter 2 of Title 52, §§ 52-12 through 52-15 may be read in harmony to a certain 
extent. Chapter 2, however, relating to the Superintendent’s control over the system, 
dictates that ultimate control over the Virginia Criminal Information Network must 
remain with the Superintendent. Further, it is my opinion that federal regulations 
require the Superintendent to retain control over the Network.

BACKGROUND

Chapter 2 of Title 52 governs the basic State Police Communication System. 
Specifically, § 52-12 establishes “a basic coordinating police communication system” 
within the Department of State Police (“VSP”). The Virginia Criminal Information 
Network2 (“VCIN”) currently is recognized as the communication system required by 
§ 52-12.3 VCIN is used by Virginia and federal criminal justice agencies to exchange 
and retrieve criminal justice information. VCIN contains several components, includ-
ing the SUN system and the network equipment installed at state police offices and 
local and federal law enforcement agencies throughout the state.

APPLICABLE LAW AND DISCUSSION

The 2003 Session of the General Assembly enacted Chapters 981 and 1021 (the 
“2003 Acts”).4 The 2003 Acts created the Virginia Information Technologies Agency 
(“VITA”) to “provide for the consolidation of the procurement and operational 
functions of information technology, including but not limited to servers and net-
works, for state agencies in a single agency.”5 The 2003 Acts define a “state agency” 
as “any administrative unit of state government in the executive branch.”6 Under the 
target dates set forth in the 2003 Acts, VSP is in the last wave of agencies targeted 
for consolidation:

That on or before January 1, 2005, the Chief Information Officer 
[VITA] shall (i) fully implement the systems development stan-
dards, policies, and methodologies required by this act and (ii) con-
solidate within [VITA] the server and other operational functions, 
along with appropriate staff, of state agencies with a position level 
in excess of 400 employees.[7]

Section 52-12 specifically creates “a basic coordinating police communication system 
of private line typewriter communication, operating through sending and receiving 
stations.”8 The system has been “established in the Department of State Police.”9 
Section 52-15 unambiguously provides that the system “shall remain at all times 
under the control of the Superintendent of State Police.” Section 52-15 does not 
exclude the involvement of other agencies10 provided the Superintendent retains 
control.11
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Chapter 2 does not define the term “control.” In the absence of a statutory definition, 
the plain and ordinary meaning of the term is controlling.12 “Control” means the 
“[p]ower or authority to manage, direct, superintend, restrict, regulate, govern, ad-
minister or oversee.”13 The term “custody” means the “care and control of a thing 
or person,”14 and “possess” means “[t]o occupy in person; to have in one’s actual and 
physical control.”15 Therefore, it appears that in order for the Superintendent of 
VSP to retain “control” of the communication system, he must have “custody” and 
“possession” of it. Futhermore, § 52-12 requires the establishment of sending and 
receiving stations, which may be located “at the headquarters of the Superintendent 
of State Police and at such substations or detached posts as shall be designated by 
the Superintendent.”16

Conversely, however, § 52-15 permits limited involvement of agencies outside 
criminal justice agencies with VCIN. The Superintendent of VSP is authorized: (1) to 
use state employees for the “installation, operation, and maintenance” of the system;17 
(2) to make the system available for use by any state, local, or federal agency;18 and 
(3) to issue “orders, rules, and regulations for the use of the system.”19

“‘[W]hen one statute speaks to a subject in a general way and another deals with a 
part of the same subject in a more specific manner, the two should be harmonized, 
if possible, and where they conflict, the latter prevails.’”20 The general provisions of 
the 2003 Acts indicate that the VITA is to “consolidate” certain functions relating to 
VCIN.21 Under the specific statutes, §§ 52-12 through 52-15, the ultimate control of 
these systems is directed to remain with the Superintendent.22

You state that access to VCIN also provides a central gateway to national systems 
such as the Federal Bureau of Investigation’s National Crime Information Center 
(“NCIC”), the Integrated Automated Fingerprint Identification System, the National 
Law Enforcement Telecommunication System, the National Instant Check System, 
and the National Sex Offender Registry. VSP has entered into agreements with the 
agencies responsible for these systems. In addition, VSP’s use of these particular 
systems is governed by federal law and regulation23 and by the policies and procedures 
of those agencies.

Under federal regulations, access to NCIC is permitted to Control Terminal Agencies, 
which are defined as criminal justice agencies responsible for providing statewide access 
to various federal databases.24 A criminal justice agency may disseminate criminal his-
tory record information to certain noncriminal justice agencies or private contractors.25 
The federal regulations, however, unambiguously reserve access to the federal data-
bases to criminal justice agencies.26 VSP is the Control Terminal Agency for the 
Commonwealth and is responsible for overseeing that access. Therefore, under the 
federal regulations, VITA is not permitted to gain access to the federal databases. 
Violation of the federal regulations can result in fines, loss of funding, or cancellation 
of access to the federal databases.27

The “IT Infrastructure Partnership”28 (“Partnership”) between VITA and Northrop 
Grumman highlights the need for VSP to retain control and possession of VCIN. Un-
der the Partnership, if equipment and personnel were transferred to VITA, Northrop 
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Grumman would gain control and a proprietary interest in the hardware and software 
of VCIN, thereby eroding or eliminating the control the Superintendent of VSP is 
mandated to have.29 Additionally, the access Northrop Grumman would need to 
have to comply with the Partnership potentially would violate the referenced federal 
regulations.

CONCLUSION

Accordingly, it is my opinion that Chapters 981 and 1021 of the 2003 Acts of Assem-
bly and the authority granted to the Superintendent of the Department of State Police 
under Chapter 2 of Title 52, §§ 52-12 through 52-15 may be read in harmony to a 
certain extent. Chapter 2, however, relating to the Superintendent’s control over the 
system, dictates that ultimate control over the Virginia Criminal Information Net-
work must remain with the Superintendent. Further, it is my opinion that federal 
regulations require the Superintendent to retain control over the Network.

1
You provide information that the SUN system refers to the several servers, disk arrays, and tape systems 

that process and store sensitive files used for inquiry and updates by users of the Virginia Criminal Infor-
mation Network. Additionally, you note that programs on the system generate Network messages allowing 
updates, including input of current data, and providing responses to inquiries.
2
The SUN system is included in VCIN for purposes of this opinion. The SUN system stores the files used 

for inquiry and update by the VCIN.
3
See Virginia Criminal Information Network website at http://www.vsp.state.va.us/cjis_vcin.htm (last visited 

June 9, 2006).
4
2003 Va. Acts chs. 981, 1021, at 1536, 1538-45, 1654, 1656-63, respectively (adding Chapter 20 of Title 

2.2, consisting of §§ 2.2-2000 through 2.2-2027, codified at Chapter 20.1 of Title 2.2, §§ 2.2-2005 through 
2.2-2032). The 2005 Session of the General Assembly repealed § 2.2-2032. 2005 Va. Acts ch. 939, cl. 2, at 
1819, 1820.
5
2003 Va. Acts, supra note 4, at 1552, 1670, respectively (quoting clause 4).

6
Id. at 1552, 1671, respectively (defining “state agency” for purposes of clause 8).

7
Id. at 1552, 1670-71, respectively (quoting clause 8).

8
The General Assembly originally chose to place the system in the Division of Motor Vehicles. When the 

Division of Motor Vehicles was abolished in 1942 and reconstituted as a new Division of Motor Vehicles 
and a new Department of State Police, the system was placed within the newly created Department of State 
Police. See 1942 Va. Acts ch. 232, at 339, 340-41 (enacting §§ 2-3).
9
VA. CODE ANN. § 52-12 (2005).

10
See § 52-13 (2005) (authorizing Superintendent to use state employees to install, operate, and maintain 

communication system).
11

Section 52-15 (2005) (authorizing Superintendent to exercise such control by designating other mem-
bers of his Department).
12

See Sansom v. Bd. of Supvrs., 257 Va. 589, 514 S.E.2d 345 (1999); Commonwealth v. Orange-Madison 
Coop., 220 Va. 655, 658, 261 S.E.2d 532, 533-34 (1980); 1999 Op. Va. Att’y Gen. 10, 11.
13

BLACK’S LAW DICTIONARY 329 (6th ed. 1990).
14

Id. at 384.
15

Id. at 1162.
16

The “detached posts” language of § 52-12 has in practice referred to receiving stations employed by 
state and local law enforcement to gain access to sensitive information contained on the Virginia Criminal 
Information Network. Consistent with the requirement of control by the Superintendent, these “detached 
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post” stations do not allow the input or modification of certain sensitive information, including criminal 
history data. The “detached posts” are the exclusive province of criminal justice agencies.
17

Section 52-13.
18

Section 52-14 (2005).
19

Section 52-15.
20

Thomas v. Commonwealth, 244 Va. 1, 22-23, 419 S.E.2d 606, 618 (1992) (quoting Va. Nat’l Bank v. 
Harris, 220 Va. 336, 340, 257 S.E.2d 867, 870 (1979)).
21

See 2003 Va. Acts, supra note 4, cls. 4, 8, at 1552, 1670-71, respectively.
22

See § 52-15.
23

See 28 C.F.R. §§ 20.1 to 20.38 (2005).
24

See 28 C.F.R. § 20.3(c).
25

See 28 C.F.R. § 20.33(a)(6), (7).
26

See generally 28 C.F.R. §§ 20.1 to 20.38.
27

See 28 C.F.R. §§ 20.25, 20.38.
28

See IT Infrastructure Partnership website at http://www.vita.virginia.gov/itpartnership/index.cfm (last 
visited June 9, 2006) (containing information on Partnership).
29

The Interim Comprehensive Infrastructure Agreement between VITA and Northrop Grumman provides 
that “[w]ith regard to the Commonwealth’s IT environment, Vendor [Northrop Grumman] shall at all 
times … have sole support, operational, administrative, and financial responsibilities for the refreshed 
assets.” See “Interim Comprehensive Infrastructure Agreement by and between the Commonwealth of 
Virginia and Northrop Grumman Information Technology, Inc.,” § 3.6, at *32, available at http://www.
vita.virginia.gov/itpartnership/moreInfo.cfm (follow “Interim Comprehensive Infrastructure Agreement” 
hyperlink; then follow “Interim Comprehensive Infrastructure Agreement” PDF hyperlink).

OP. NO. 06-083
POLICE (STATE): DEPARTMENT OF STATE POLICE.
Authority for Superintendent of State Police, with Governor’s approval, to design and adopt 
distinctive commemorative badge to be worn by Department of State Police officers.

COLONEL W.S. (STEVE) FLAHERTY
SUPERINTENDENT, DEPARTMENT OF STATE POLICE
NOVEMBER 15, 2006

ISSUE PRESENTED

You ask whether the Superintendent of State Police is authorized to issue commemora-
tive badges celebrating the 75th anniversary of the Department of State Police.

RESPONSE

It is my opinion that pursuant to § 52-9.1 and with the approval of the Governor, the 
Superintendent of State Police may design and adopt a distinctive commemorative 
badge to be worn by the officers of the Department of State Police.

BACKGROUND

You relate that, with the approval of the Governor, you plan to give sworn employees 
the option to purchase a commemorative badge at their expense to wear during 
the 2007 anniversary year. You indicate that the proposed commemorative badge 
substantially is similar to the original badge issued in 1932. The commemorative 
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badge will be worn from January 1, 2007, to December 31, 2007. Finally, you relate 
that sworn employees who elect not to purchase the commemorative badge will con-
tinue to wear the current badge design.

APPLICABLE LAW AND DISCUSSION

Section 52-9.1 provides that:

The Superintendent of State Police shall cause to be designed 
and, with the approval of the Governor, adopt a distinctive uniform 
with appropriate insignia for the use of the police officers appointed 
by him. Such uniform, when adopted, shall be worn by all such 
police officers when on patrol duty, and at such other times as the 
Superintendent may by regulation prescribe.

This section vests the Superintendent with the authority to issue appropriate insignia, 
which could include a commemorative badge, to be worn by on-duty officers. Sec-
tion 52-9.1 only requires that such uniforms (1) be distinct from other Virginia law 
enforcement officers, (2) have appropriate insignia, and (3) be approved by the 
Governor. Although it is a matter within your discretion, it is my opinion that the 
design you describe is appropriate and within the meaning of the statute.

CONCLUSION

Accordingly, it is my opinion that pursuant to § 52-9.1 and with the approval of the 
Governor, the Superintendent of State Police may design and adopt a distinctive com-
memorative badge to be worn by the officers of the Department of State Police.

OP. NO. 06-070
PRISONS AND OTHER METHODS OF CORRECTION: LOCAL CORRECTIONAL FACILITIES.
When requested by outside law enforcement agency, sheriff’s office personnel 
lawfully may inspect incoming and outgoing inmate mail to determine whether 
correspondence discusses, or is being used in furtherance of, criminal activities; per-
sonnel may censor discussions of criminal activities in such correspondence or any 
correspondence used in furtherance of criminal activities.

THE HONORABLE OCTAVIA JOHNSON
SHERIFF OF THE CITY OF ROANOKE
OCTOBER 23, 2006

ISSUE PRESENTED

You ask whether personnel in your office lawfully may inspect and censor inmate 
mail at the request of an outside law enforcement agency when such request is based 
on an investigation or circumstances arising outside your facility.1

RESPONSE

It is my opinion that personnel in your office, at the request of an outside law enforce-
ment agency, lawfully may inspect incoming and outgoing inmate mail to determine 
whether the correspondence contains discussion of, or is being used in furtherance 
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of, criminal activities. Further, personnel in your office may censor any discussions 
of criminal activities contained in such correspondence or any correspondence used 
in furtherance of criminal activities.

BACKGROUND

You relate a concern regarding the appropriate inspection and censorship of inmate 
mail. You state that you are familiar with your authority to inspect and censor mail in 
furtherance of security and internal order as determined by your analysis of a particu-
lar threat or situation. You note, however, that you are unclear regarding your authority 
to inspect and censor mail based on an investigation or circumstances that arise out-
side your facility. Because there are distinctions concerning the legal standards of 
inspection and censorship of incoming and outgoing inmate mail, I will address each 
separately.2

APPLICABLE LAW AND DISCUSSION

“Control of the mail to and from inmates is an essential adjunct of prison administra-
tion and the maintenance of order within the prison.”3 In a local correctional facility 
where pretrial detainees and convicted prisoners may be housed together, inspection 
and censorship of inmate mail applies equally to pretrial detainees and convicted 
prisoners.4

Concerning incoming inmate mail, the State Board of Corrections has established 
a regulation providing, in part, that “all incoming general correspondence will be 
opened, searched and may be read by authorized staff where there is a reasonable 
suspicion that a particular item of correspondence threatens the safety and security 
of the facility, the safety of any person, or is being used for furtherance of illegal 
activities.”5 Furthermore, regulations concerning the inspection and censorship of 
incoming inmate mail that reasonably are related to legitimate penological interests 
do not violate inmates’ constitutional rights.6

Concerning outgoing inmate mail, “the opening and inspecting of an inmate’s out-
going mail is reasonably related to legitimate penological interests, and, therefore, 
constitutional.”7 A stricter standard of proof is applied to the censorship of outgoing 
inmate mail. Censorship is justified if the following criteria are met:

First, the regulation or practice in question must further an important 
or substantial governmental interest unrelated to the suppression of 
expression. Prison officials may not censor inmate correspondence 
simply to eliminate unflattering or unwelcome opinions or factually 
inaccurate statements. Rather, they must show that a regulation 
authorizing mail censorship furthers one or more of the substantial 
governmental interests of security, order, and rehabilitation. Second, 
the limitation of First Amendment freedoms must be no greater 
than is necessary or essential to the protection of the particular 
governmental interest involved.[8]
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“Censorship of personal correspondence that include[s] threats, blackmail, contra-
band, plots to escape, discusses criminal activities, or otherwise circumvents prison 
regulations, is essential to the protection of substantial governmental interests.”9 Furthe-
rmore, prison officials do not violate inmates’ constitutional rights when they read their 
outgoing mail because, in addition to security concerns, inmates have a diminished 
expectation of privacy.10

Consequently, when jail officials have a reasonable basis to believe from outside law 
enforcement agencies that inmate correspondence contains discussions of criminal ac-
tivities or that the correspondence is being used in furtherance of illegal activities, then 
inspection and censorship of inmate correspondence not only are reasonable, but they 
further the substantial governmental interest of preserving institutional security, order, 
and rehabilitation.

CONCLUSION

Accordingly, it is my opinion that personnel in your office, at the request of an outside 
law enforcement agency, lawfully may inspect incoming and outgoing inmate mail 
to determine whether the correspondence contains discussion of, or is being used in 
furtherance of, criminal activities. Further, personnel in your office may censor any 
discussions of criminal activities contained in such correspondence or any correspon-
dence used in furtherance of criminal activities.

1
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or privileged, inmate mail regarding criminal activity outside of your facility. Therefore, this opinion ad-
dresses the legal issues within the scope you describe.
2
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Brown, 396 F. Supp. 2d 978, 983-84 (W.D. Wis. 2005); Nasir v. Morgan, 350 F.3d 366, 371 (3d Cir. 2003).
3
McCloskey v. Maryland, 337 F.2d 72, 74 (4th Cir. 1964).

4
See Bell v. Wolfish, 441 U.S. 520, 545-46 (1979) (explaining that maintenance of institutional goals of 

security, order, and discipline may require limitation or retraction of constitutional rights of both pretrial 
detainees and convicted prisoners).
5
6 VA. ADMIN. CODE § 15-40-640 (2003) (emphasis added).

6
See Oliver v. Powell, 250 F. Supp. 2d 593, 605-08 (E.D. Va. 2002) (holding that operating procedure of 
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permitted access to incoming general correspondence apart from inspection by prison officials could 
conduct illegal activities without warning, thereby threatening safety and security of facility); see also 
Thornburgh v. Abbott, 490 U.S. 401, 404 (1989) (determining that regulations concerning censorship of 
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7
Altizer v. Deeds, 191 F.3d 540, 547-48 (4th Cir. 1999).

8
Procunier v. Martinez, 416 U.S. 396, 413 (1974), overruled in part by Thornburgh, 490 U.S. at 401.

9
Oliver, 250 F. Supp. 2d at 609 (emphasis added).

10
See e.g., United States v. Whalen, 940 F.2d 1027, 1035 (7th Cir. 1991).

OP. NO. 06-052
PRISONS AND OTHER METHODS OF CORRECTION: LOCAL CORRECTIONAL FACILITIES 
– DUTIES OF SHERIFFS.
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Inmates’ canteen fund may be used to make direct or indirect payments to faith-based 
organizations when such organizations provide rehabilitation services, education 
programs, and counseling; when requested by inmate, organization may provide spiritual 
guidance, including Bibles and other religious materials.

THE HONORABLE GABRIEL A. MORGAN
SHERIFF OF THE CITY OF NEWPORT NEWS
THE HONORABLE B.J. ROBERTS
SHERIFF OF THE CITY OF HAMPTON
DECEMBER 14, 2006

ISSUE PRESENTED

You ask whether the inmates’ canteen fund may be used to make direct or indirect pay-
ments to faith-based organizations when such organizations provide rehabilitation services, 
education programs, counseling, and, if requested by an inmate, spiritual guidance.

RESPONSE

It is my opinion that the inmates’ canteen fund may be used to make direct or indirect 
payments to faith-based organizations when such organizations provide rehabilitation 
services, education programs, counseling, and, if requested by an inmate, spiritual guid-
ance, including providing Bibles and other religious materials.

BACKGROUND

Although there is no constitutional right for an inmate to receive rehabilitative ser-
vices while incarcerated,1 many sheriffs voluntarily include such programs in the jails. 
Believing that faith-based organizations can play a significant role in the rehabilitation 
of inmates and the prevention of future crimes after release, sheriffs may utilize these 
organizations to provide rehabilitation services, educational programs, and counsel-
ing to inmates. You relate that such organizations also provide spiritual guidance 
when requested by an inmate. In conjunction with the spiritual guidance, Bibles and 
other religious material may be purchased with the funds and provided to the inmates 
voluntarily utilizing the program.

It is my understanding that none of the programs offered by faith-based organiza-
tions2 are denied to inmates based on their religious or personal beliefs. Should an 
inmate decline to participate in any part of the programs, he may do so. Further, it is 
my under-standing that none of the programs result in religious indoctrination by the 
government. Finally, while an inmate may undergo a religious experience, such an 
event cannot be attributed to an action by the sheriff or his employees.

In exchange for providing rehabilitation services, educational programs, counseling, 
and spiritual guidance upon request, such faith-based organizations may receive both 
direct3 and indirect subsidies4 from the inmates’ canteen fund.5 Thus, you ask whether 
such direct and indirect subsidies with public funds6 violate either the Constitution of 
Virginia or the Constitution of the United States.

APPLICABLE LAW AND DISCUSSION

Any constitutional analysis of governmental action must begin with settled legal 
principles. First, governmental actions are presumed constitutional.7 The doctrine of 
constitutional avoidance requires that statutes, regulations, and policies be construed 
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to avoid difficult constitutional questions.8 Under the doctrine of constitutional doubt, 
when there are two fairly plausible interpretations of a particular statute or regulation, 
one that finds it constitutional and one that finds it unconstitutional, the finding of 
constitutionality should be adopted.9 Thus, courts must resolve all doubts “in favor of 
the constitutionality” of the practice.10 “‘To doubt is to affirm.’”11

When there is a claim that a particular statute, regulation, or policy violates both the 
Virginia Constitution and the United States Constitution, the initial inquiry should 
center on the Virginia Constitution. When an issue can be resolved on state consti-
tutional grounds, there is no reason to address the federal constitutional question.12 
The Supreme Court of the United States has refused to “review judgments of state 
courts that rest on adequate and independent state grounds.”13 Because the Supreme 
Court of Virginia has held that the Virginia Constitution is coextensive with the Reli-
gion Clauses in the Federal Constitution,14 the distinction is of no consequence in this 
particular opinion.

The Fourteenth Amendment, which applies both the Establishment and Free Exercise 
Clauses to the states via the Incorporation Doctrine,15 substantially restricts the 
authority of the states to make religious policy.16

The United States Constitution “does not say that in every and all aspects there shall 
be a separation of Church and State.”17 Rather, the Establishment Clause provides 
that “Congress shall make no law respecting an establishment of religion.”18 The 
Establishment Clause must be viewed “in the light of its history and the evils it was 
designed forever to suppress”19 and must not be interpreted “with a literalness that 
would undermine the ultimate constitutional objective as illuminated by history.”20 
That constitutional objective is clear:

Neither a state nor the Federal Government can set up a church. 
Neither can pass laws which aid one religion, aid all religions, or 
prefer one religion over another. Neither can force nor influence a 
person to go to or to remain away from church against his will or 
force him to profess a belief or disbelief in any religion. No person 
can be punished for entertaining or professing religious beliefs or 
disbeliefs, for church attendance or non-attendance.[21]

Thus, the Establishment Clause “does not prohibit practices which by any realistic 
measure create none of the dangers which it is designed to prevent and which do 
not so directly or substantially involve the state in religious exercises ... as to have 
meaningful and practical impact.”22 It permits “not only legitimate practices two 
centuries old but also any other practices with no greater potential for an establishment 
of religion.”23 Moreover, the history equally is clear that “[w]e are a religious people 
whose institutions presuppose a Supreme Being.”24 “The fact that the Founding 
Fathers believed devotedly that there was a God and that the unalienable rights of 
man were rooted in Him is clearly evidenced in their writings, from the Mayflower 
Compact to the Constitution itself.”25



2006 REPORT OF THE ATTORNEY GENERAL 167

When interpreting the Establishment Clause, “[t]here is ‘no single mechanical 
formula that can accurately draw the constitutional line in every case.’”26 Although 
the three-part test articulated in Lemon v. Kurtzman,27 “occasionally has governed 
the analysis of Establishment Clause cases over the past twenty-five years,”28 the 
United States Supreme Court frequently refuses to apply the test in Establishment 
Clause cases.29 Indeed, “the factors identified in Lemon serve as “‘no more than 
helpful signposts’” in Establishment Clause analysis.30 Recently, the United States 
Court of Appeals for the Fourth Circuit, in upholding the constitutionality of Virginia’s 
statute requiring the daily recitation of the Pledge of Allegiance (which includes the 
challenged phrase “under God”),31 did not apply the Lemon test.32

The United States Supreme Court explicitly has “approved certain government activity 
that directly or indirectly recognizes the role of religion in our national life.”33 For exam-
ple, the Court has approved a voucher program that includes choices of religions schools,34 
permitted religious groups to use public school facilities,35 allowed public employees 
to teach some classes at private religious schools,36 upheld the disbursement of money 
to student religious organizations,37 accepted a Christmas display that includes a creche,38 
approved the practice of hiring a chaplain to conduct legislative prayers,39 permitted tax 
deductions for certain religious educational expenses,40 allowed religious property to be 
exempt from taxation,41 and, most recently, upheld the presence of a monument contain-
ing the Ten Commandments on public property.42 Indeed, as Justice Scalia has observed, 
“there is nothing unconstitutional in a State’s favoring religion generally,[43] honoring God 
through public prayer and acknowledgment, or, in a nonproselytizing manner, venerating 
the Ten Commandments.”44 Given the Court’s approval of the constitutionality of these 
activities, it appears a logical extension of such reasoning to conclude that government 
may contract with private faith-based groups to provide rehabilitation services, educa-
tion programs, counseling, and, when requested by an inmate, spiritual guidance.

While the United States Supreme Court has refused to apply the Lemon test in certain 
circumstances and individual Justices have criticized its application,45 the Court has 
not repudiated Lemon or provided a clear alternative.46 “[W]e remain in Establish-
ment Clause purgatory.”47 Therefore, I will apply the Lemon test, with caution, to this 
situation.48

Under the Lemon test, as clarified, a faith-based rehabilitation program is consti-
tutional when: (1) it has a predominately secular purpose; (2) its principal or primary 
effect neither advances nor inhibits religion; and (3) it does not foster an excessive 
government entanglement with religion.49

First, the faith-based rehabilitation programs, as you relate them, have a predominately 
secular purpose, which is to teach certain life skills to help the inmate be a responsible 
member of society upon release and not recidivate.50 Such a program has the clear 
secular benefit of reducing crime and victimization, thus saving citizens future costs 
of prosecution and incarceration. A program “that is motivated in part by a religious 
purpose” may still satisfy the first part of the Lemon test.51 “The eyes that look to 
purpose belong to an ‘“objective observer,’” one who takes account of the traditional 
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external signs that show up in the ‘“text, legislative history, and implementation 
of the statute,’” or comparable official act.”52 Applying these standards, I find that 
there is a predominately secular purpose—the rehabilitation of inmates and, ultimately, 
the improvement of public safety for the community. This purpose is accomplished 
by conforming inmate behavior to the societal norms and increasing inmate self-
confidence and self-image with the ultimate goal of reducing inmate recidivism. In 
short, the overall noble secular purpose is to transform persons who have violated our 
criminal laws and may be a future threat to our society into law-abiding citizens.

Second, the faith-based rehabilitation programs do not have the primary effect of 
advancing religion. Evaluation of the primary effect prong turns on (1) whether 
government defines recipients by reference to religion, and (2) whether the govern-
ment’s action results in indoctrination.53 As noted, it is my understanding that none 
of the faith-based organizations declines services to individuals because of their 
religious or personal beliefs, and no inmate is required to participate. Additionally, 
you state that the programs do not directly result in religious indoctrination by the 
government. Moreover, while an inmate may have a religious experience or a reaf-
firmation of faith, such religious activity is incidental to the primarily secular purpose 
of rehabilitation and is not the result of religious indoctrination by a governmental 
employee. Assuming these facts are correct, it is my opinion that the programs do not 
have the primary effect of advancing religion.54

Third, the faith-based rehabilitation programs do not foster excessive government 
entanglement with religion.55 Government officials have no pervasive involvement. 
They also do not control the programs provided by the faith-based organizations. 
The government does not choose the persons who run the programs, does not create 
the content of the programs, and has little or no input into (other than for purposes of 
protecting safety) which persons actually come to the correctional facility. Moreover, 
while the introduction of any private sector program into the correctional setting will 
require some interaction between the government and those who run the program, 
the level of coordination between the government and the faith-based program is 
minimal. Thus, it is my opinion that there is no excessive entanglement.56

Therefore, it is my opinion that the faith-based rehabilitation programs that you de-
scribe are constitutional in light of the United States Supreme Court’s precedents. 
The programs meet all three prongs of the Lemon test, as clarified by the Supreme 
Court. Moreover, the mere fact that such faith-based programs have a religious com-
ponent does not justify their exclusion while similar programs without religious 
components are allowed. A rehabilitation program based on the philosophy of Christ 
or Muhammad or Buddha should be treated the same as a rehabilitation program 
based on the philosophy of Marx or Rand or Nietzsche. The mere fact that the 
programs being implemented have a religious component does not render them 
unconstitutional on their face.

CONCLUSION

Accordingly, it is my opinion that the inmates’ canteen fund may be used to make direct 
or indirect payments to faith-based organizations when such organizations provide reha-
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bilitation services, education programs, counseling, and, if requested by an inmate, 
spiritual guidance, including providing Bibles and other religious materials.

1
See Counts v. Newhart, 951 F. Supp. 579, 587 (E.D. Va. 1996); Garrett v. Angelone, 940 F. Supp. 933, 

942 (W.D. Va. 1996); Harris v. Murray, 758 F. Supp. 1114, 1120 (E.D. Va. 1990); Miller v. Landon, 
545 F. Supp. 81, 83 (W.D. Va. 1982); Hill v. Hutto, 537 F. Supp. 1185, 1188 (E.D. Va. 1982); Lunsford v. 
Reynolds, 376 F. Supp. 526, 528 (W.D. Va. 1974).
2
If there is a faith-based program that has features that are different from my understanding, then the 

constitutional issue could well be decided differently.
3
A direct subsidy occurs when a sheriff provides money directly to the organization.

4
An indirect subsidy occurs when the sheriff provides such things as printing, office supplies, or storage space.

5
The inmates’ canteen fund is derived solely from purchases made by inmates. As a practical matter, the 

items being purchased by the inmates go to the inmates and the proceeds from sales go to the canteen fund. 
See VA. CODE ANN. § 53.1-127.1 (2005) (“Each sheriff who operates a correctional facility is authorized to 
provide for the establishment and operation of a store or commissary to deal in such articles as he deems 
proper. The net profits from the operation of such store shall be used within the facility for educational, 
recreational or other purposes for the benefit of the inmates as may be prescribed by the sheriff.”).
6
As described herein, the canteen fund is self-funded through inmate purchases. See supra note 5. Section 

53.1-127.1 provides that canteen funds “shall be considered public funds.”
7
Nat’l R.R. Passenger Corp. v. Atchison, Topeka & Santa Fe Ry. Co., 470 U.S. 451, 472 (1985); Sinking-

Fund Cases, 99 U.S. 700, 718 (1879); see also Vance v. Bradley, 440 U.S. 93, 97 (1979) (“The [United 
States] Constitution presumes that, absent some reason to infer antipathy, even improvident decisions will 
eventually be rectified by the democratic process and that judicial intervention is generally unwarranted 
no matter how unwisely we may think a political branch has acted.” (footnote omitted)). Indeed, “[e]very 
law enacted by the General Assembly carries a strong presumption of validity. Unless a statute clearly 
violates a provision of the United States or Virginia Constitutions, we will not invalidate it.” City Coun-
cil v. Newsome, 226 Va. 518, 523, 311 S.E.2d 761, 764 (1984); see also In re Phillips, 265 Va. 81, 85-86, 
574 S.E.2d 270, 272 (2003) (noting principle that all acts of General Assembly are presumed con-
stitutional; any reasonable doubt regarding constitutionality is resolved in favor of validity); Bosang v. 
Iron Belt Bldg. & Loan Ass’n, 96 Va. 119, 123, 30 S.E. 440, 441 (1898) (noting that Virginia Constitution 
is liberally construed to uphold law).
8
Vt. Agency of Natural Res. v. United States ex rel. Stevens, 529 U.S. 765, 787 (2000); Edward J. 

DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 575 (1988); see also 
Johnson v. Commonwealth, 40 Va. App. 605, 612, 580 S.E.2d 486, 490 (2003) (“[T]he Constitution is to be 
given a liberal construction so as to sustain the enactment in question, if practicable.” (citation omitted)). 
The Virginia Supreme Court has observed that “when the constitutionality of a statute is challenged, we 
are guided by the principle that all acts of the General Assembly are presumed to be constitutional…. 
Therefore, ‘a statute will be construed in such a manner as to avoid a constitutional question wherever this is 
possible.’” Yamaha Motor Corp. v. Quillian, 264 Va. 656, 665, 571 S.E.2d 122, 126-27 (2002) (citations and 
quotation omitted); see also Va. Soc’y for Human Life, Inc. v. Caldwell, 256 Va. 151, 156-57, 500 S.E.2d 
814, 816 (1998); Hess v. Snyder Hunt Corp., 240 Va. 49, 52-53, 392 S.E.2d 817, 820 (1990); Eaton v. Davis, 
176 Va. 330, 339, 10 S.E.2d 893, 897 (1940) (noting statutes are construed to avoid constitutional questions 
where possible).
9
See I.N.S. v. St. Cyr, 533 U.S. 289, 299-00 (2001); Commc’ns Workers of Am. v. Beck, 487 U.S. 735, 762 (1988).

10
Cent. of Georgia Ry. Co v. Murphey, 196 U.S. 194, 199 (1905); see also Toombs v. Citizens Bank of 

Waynesboro, 281 U.S. 643, 647 (1930) (“If the state court has not otherwise construed it and it is susceptible 
of an interpretation which conforms to constitutional requirements, doubts must be resolved in favor of, and 
not against the state.”).
11

Peery v. Va. Bd. of Funeral Dirs. & Embalmers, 203 Va. 161, 165, 123 S.E.2d 94, 97 (1961) (quoting 
Roanoke v. Elliott, 123 Va. 393, 406, 96 S.E. 819, 824 (1918)).
12

See New Hampshire v. Ball, 471 A.2d 347, 350-51 (N.H. 1983).



170 2006 REPORT OF THE ATTORNEY GENERAL

13
See Michigan v. Long, 463 U.S. 1032, 1041 (1983).

14
See Va. Coll. Bldg. Auth. v. Lynn, 260 Va. 608, 626, 538 S.E.2d 682, 691 (2000) (noting that Virginia 

courts have “always been informed by the United States Supreme Court Establishment Clause juris-
prudence in [construing] Article I, § 16” of Virginia Constitution). Similarly, the Virginia Supreme Court 
frequently has held that a particular act violates or does not violate both the Virginia Constitution and 
the United States Constitution. See, e.g. Jae-Woo Cha v. Korean Presbyterian Church, 262 Va. 604, 612, 
553 S.E.2d 511, 515 (2001); Habel v. Indus. Dev. Auth., 241 Va. 96, 100, 400 S.E.2d 516, 518-19 (1991); 
Reid v. Gholson, 229 Va. 179, 187-88, 327 S.E.2d 107, 112 (1985); Mandell v. Haddon, 202 Va. 979, 989, 
121 S.E.2d 516, 524 (1961).
15

See Cantwell v. Connecticut, 310 U.S. 296, 303 (1940); see also Everson v. Bd. of Educ., 330 U.S. 1, 
17-18 (1947) (noting that First Amendment requires states to be neutral regarding religion).
16

See, e.g., Wisconsin v. Yoder, 406 U.S. 205, 213-14 (1972) (noting that free exercise clause would allow 
parents to refuse to send children to school beyond eighth grade unless state can show state interest of 
sufficient magnitude to override parents’ rights); Sch. Dist. v. Schempp, 374 U.S. 203, 223-25 (1963) 
(holding that Establishment Clause prohibits practice of daily reading from Bible in public schools even 
where students are allowed to absent themselves upon parental request). Because there is “‘play in the 
joints’” between what the Establishment Clause prohibits and the Free Exercise Clause requires, the states 
retain substantial sovereign authority to make religious policy. See Locke, 540 U.S. at 718-19 (quoting 
Walz v. Tax Comm’n, 397 U.S. 664, 669 (1970)). For example, although the Establishment Clause does not 
prohibit the indirect funding of religion, the Free Exercise Clause does not require that the states indirectly 
fund religious education or activity. See id. at 719; see also Zelman v. Simmons-Harris, 536 U.S. 639, 652 
(2002) (holding that school choice vouchers may be used at private schools); Zobrest v. Catalina Foothills 
Sch. Dist., 509 U.S. 1, 13-14 (1993) (holding that disabled student at private religious school could receive 
special education services); Witters v. Wash. Dept. of Servs. for the Blind, 474 U.S. 481, 487-89 (1986) 
(holding that state could provide funds for education of blind student studying for ministry).
17

Zorach v. Clauson, 343 U.S. 306, 312 (1952).
18

U.S. CONST. amend. I.
19

Everson, 330 U.S. at 14-15.
20

Walz, 397 U.S. at 671.
21

Everson, 330 U.S. at 15-16.
22

Schempp, 374 U.S. at 308 (Goldberg, J., joined by Harlan, J., concurring).
23

County of Allegheny v. A.C.L.U., 492 U.S. 573, 670 (1989) (Kennedy, J., joined by Rehnquist, C.J., White, 
& Scalia, JJ., concurring in part and dissenting in part).
24

Zorach, 343 U.S. at 313.
25

Schempp, 374 U.S. at 213.
26

Myers v. Loudoun Co. Pub. Schs., 418 F.3d 395, 402 (4th Cir. 2005) (quoting Van Orden v. Perry, 125 S. Ct. 
2854, 2868 (2005) (5-4 decision) (Breyer, J., concurring).
27

403 U.S. 602, 612-13 (1971).
28

A.C.L.U. Neb. Found. v. City of Plattsmouth, 419 F.3d 772, 776 (8th Cir. 2005) (en banc).
29

See, e.g., Van Orden, 125 S. Ct. at 2861; Zelman, 536 U.S. at 639; Good News Club v. Milford Cent. Sch., 
533 U.S. 98, (2001); Rosenberger v. Rector & Visitors, 515 U.S. 819 (1995); Capitol Square Review & 
Advisory Bd. v. Pinette, 515 U.S. 753 (1995); Lee v. Weisman, 505 U.S. 577 (1992); Marsh v. Chambers, 
463 U.S. 783 (1983).
30

Van Orden, 125 S. Ct. at 2861 (quoting Hunt v. McNair, 413 U.S. 734, 741 (1973).
31

VA. CODE ANN. § 22.1-202(C) (2006).
32

See Myers, 418 F.3d at 402-05 (relying on history of Pledge of Allegiance); id. at 409 (Duncan, J., 
concurring) (relying on dicta and authority suggesting that Pledge of Allegiance is not religious); id. at 
409-10 (Motz, J., concurring) (relying on dicta); see also Neb. Found., 419 F.3d at 778 n.8 (declining to 
apply Lemon test).



2006 REPORT OF THE ATTORNEY GENERAL 171

33
Neb. Found., 419 F.3d at 777.

34
Zelman, 536 U.S. at 662-63.

35
Good News Club, 553 U.S. at 120.

36
Agostini v. Felton, 521 U.S. 203, 208-09 (1997).

37
Rosenberger, 515 U.S. at 844-46.

38
Lynch v. Donnelly, 465 U.S. 668 (1984).

39
Marsh, 463 U.S. at 792.

40
Mueller v. Allen, 463 U.S. 388, 401-02, (1983).

41
Walz, 397 U.S. at 680.

42
Van Orden, 125 S. Ct. at 2864.

43
The United States Supreme Court clearly has stated that “total separation” of church and state is not 

absolutely possible. Lynch, 465 U.S. at 672. “Nor does the Constitution require complete separation of 
church and state; it affirmatively mandates accommodation, not merely tolerance, of all regions, and for-
bids hostility toward any.” Id. at 673 (noting that Congress opens its sessions with paid chaplains).
44

Id. at 2864 (Scalia, J., concurring).
45

Individual justices have criticized the Lemon test. See, e.g., Lamb’s Chapel v. Ctr. Moriches Union Free 
Sch. Dist., 508 U.S. 384, 398-400, (1993) (Scalia, J., joined by Thomas, J., concurring); Allegheny, 492 U.S. 
at 655-57 (Kennedy, J., joined by Rehnquist, C.J., White & Scalia, J.J., concurring in part and dissenting in 
part); Corp. of the Presiding Bishop v. Amos, 483 U.S. 327, 346-48 (1987) (O’Connor, J., concurring).
46

As the United States Court of Appeals for the Sixth Circuit recently explained:
“McCreary County and Van Orden did not settle the issue. On the one hand, the Supreme Court declined 
an invitation to abandon Lemon in McCreary County. The majority in that case certainly implies Lemon’s 
continued vitality by conducting purpose analysis. The majority never explicitly reaffirms Lemon, though, 
because the inquiry ended when the Court held the displays unconstitutional as having an impermissible 
purpose.
“On the other hand, a plurality of the Court in Van Orden disregarded the Lemon test, noting that Lemon 
is “not useful in dealing with the sort of passive monument that Texas has erected on its Capitol grounds.” 
The plurality instead employed an analysis “driven both by the nature of the monument and by our Nation’s 
history.” Justice Breyer’s concurrence arguably provided a fifth vote as to Lemon’s inapplicability. However, 
“the views of five Justices that the case should be reconsidered or overruled cannot be said to have effected 
a change in Establishment Clause law.””
A.C.L.U. v. Mercer County, 432 F.3d 624, 635-36 (6th Cir. 2005) (citations and footnote omitted), reh’g 
denied, 446 F.3d 651 (6th Cir. 2006).
47

Id. at 636.
48

See id. (applying Lemon test “[b]ecause McCreary County and Van Orden do not instruct otherwise”).
49

Mellen v. Bunting, 327 F.3d 355, 367 (4th Cir. 2003), reh’g denied, 341 F.3d 312 (4th Cir. 2003), cert. denied, 
541 U.S. 1019 (2004); see also McCreary County v. A.C.L.U., 125 S. Ct. 2722, 2735-36 (2005) (discussing 
secular purpose prong of Lemon test). Faith-based rehabilitation programs easily pass this standard.
50

In McCreary County, the Court altered the Lemon test so that the secular purpose had to be predominant. 
Mercer County, 432 F.3d at 630 n.5; see also McCreary County, 125 S. Ct. at 2757 (Scalia, J., dissenting) 
(“[T]he [McCreary County majority] replaces Lemon’s requirement that the government have ‘a secular 
... purpose’ with the heightened requirement that the secular purpose ‘predominate’ over any purpose to 
advance religion.” (second alteration in original) (citations omitted)).
51

Wallace v. Jaffree, 472 U.S. 38, 56 (1985); see also McCreary County, 125 S. Ct. at 2736 (noting that when 
assessing purely objective purpose of government’s funding or involvement in religion, courts traditionally 
defer to state legislative decisions); Lemon, 403 U.S. at 613 (recognizing legitimate state concern to maintain 
minimum school standards and considering effort by respective legislatures to include precautionary pro-
visions in program given their understanding that such programs could “intrude upon[] the forbidden areas 
under the Religion Clauses”).
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52
McCreary County, 125 S. Ct. at 2734 (quoting Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 308 

(2000) (quoting Wallace, 472 U.S. at 76 (O’Connor, J., concurring))).
53

Agostini, 521 U.S. at 234.
54

See Good News Club, 533 U.S. at 109-12 (noting that program is not pervasively sectarian if its secular 
values can be separated from religious message).
55

Often the excessive entanglement inquiry is coextensive with the primary effect inquiry. See Zelman, 
536 U.S. at 668 (O’Connor, J., concurring).
56

Agostini, 521 U.S. at 233-34 (noting that administrative cooperation, by itself, is insufficient to create 
excessive entanglement).

OP. NO. 06-005
PRISONS AND OTHER METHODS OF CORRECTION: LOCAL CORRECITONAL FACILITIES – JAIL 
AUTHORITIES – REGIONAL JAILS AND JAIL FARMS.
CRIMINAL PROCEDURE: CONSERVATORS OF THE PEACE AND SPECIAL POLICEMEN – POWERS 
AND DUTIES.
No authority for regional jail officers to execute criminal warrants in regional jail; such 
officers are vested with limited authority and powers of conservators of peace.

THE HONORABLE ROY F. EVANS JR.
COMMONWEALTH’S ATTORNEY FOR SMYTH COUNTY
MARCH 22, 2006

ISSUE PRESENTED

You ask whether officers of a regional jail, who are not police officers or sheriff’s depu-
ties, may execute criminal warrants in the jail.

RESPONSE

It is my opinion that officers of a regional jail do not have the authority to execute 
criminal warrants in the jail. Regional jail officers are vested only with the limited 
authority and powers of conservators of the peace.

BACKGROUND

You relate that it frequently is necessary to execute arrest warrants on inmates in the 
regional jail. You note that the Southwest Virginia Regional Jail is located in a rural 
area of Washington County that is not near a police department or sheriff’s office. 
Therefore, you note that officers from Smyth County are required to travel twenty to 
twenty-five miles to the regional jail to execute arrest warrants.

APPLICABLE LAW AND DISCUSSION

A “law enforcement officer” is “any full-time or part-time employee of a police 
department or sheriff’s office … who is responsible for the prevention and 
detection of crime and the enforcement of the penal, traffic or highway laws of the 
Commonwealth.”1 Section 19.2-76 provides that “[a] law enforcement officer may 
execute within his jurisdiction a warrant, capias or summons issued anywhere in the 
Commonwealth.” Further, § 19.2-72 provides that “in a city or town having a police 
force, the warrant shall be directed ‘To any policeman, sheriff or his deputy sheriff 
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of such city (or town),’ and shall be executed by the policeman, sheriff or his deputy 
sheriff into whose hands it shall come or be delivered.”

Jail officers2 of local or regional jail authorities3 are vested “[d]uring the term of 
their appointment … with the powers and authority of a conservator of the peace” 
within a certain geographic location during the discharge of their duties.4 The duties, 
however, are limited to conveying prisoners to and from correctional facilities; enforc-
ing the provisions of alternative incarceration and treatment programs pursuant to 
law; providing security and supervision of prisoners taken to a medical, dental, or 
psychiatric facility; and providing security escort and supervision of prisoners.5 
Pursuant to § 19.2-18, “[e]very conservator of the peace shall have authority to 
arrest without a warrant.”6 A sworn jail officer or a law enforcement officer may also 
execute “a capias[7] for the arrest of [a] prisoner” improperly released or discharged 
from custody.8

CONCLUSION

Accordingly, it is my opinion that officers of a regional jail do not have the authority 
to execute criminal warrants in the jail. Regional jail officers are vested only with the 
limited authority and powers of conservators of the peace.

1
VA. CODE ANN. § 9.1-101 (Supp. 2005).

2
Local or regional jails officers are those appointed pursuant to § 53.1-95.7(3) or § 53.1-106(B)(4).

3
Section 53.1-105 permits any combination of two or more counties or cities to establish, maintain, and 

operate a regional jail or jail farm. Additionally, § 53.1-95.2 authorizes the governing bodies of any 
combination of two or more counties, cities, or towns to create a jail authority.
4
VA. CODE ANN. §§ 53.1-95.8, 53.1-98 (2005); see also 2005 Op. Va. Att’y Gen. 124, 125 (noting that local 

and regional jail authority officers are conservators of peace).
5
See § 53.1-95.8 (2005); see also § 53.1-1 (defining “jail officer” and his normal duties).

6
The power to arrest without a warrant is limited to the instances set out in §§ 19.2-19 and 19.2-81. See VA. 

CODE ANN. § 19.2-18 (2004); see also Terrell v. Petrie, 763 F. Supp. 1342, 1347 (E.D. Va. 1991), aff’d 952 F.2d 
397 (4th Cir. 1991) (noting that conservators of peace have no authority to execute arrest warrants).
7
“The form of a capias shall be the same as that provided for a warrant except that it shall be signed by the 

clerk and shall state that an indictment or information has been filed against the accused.” See VA. SUP. CT. 
R. 3A:7(a)(1). When the procedures are followed, an individual could be placed in jail on a capias. See id.; 
§ 53.1-116.3 (2005).
8
Section 53.1-116.3.

OP. NO. 06-088
PRISONS AND OTHER METHODS OF CORRECTION: LOCAL CORRECTIONAL FACILITIES 
– PRISONER PROGRAMS AND TREATMENT.
CRIMES AND OFFENSES GENERALLY: IN GENERAL – CLASSIFICATION OF CRIMINAL 
OFFENSES AND PUNISHMENT THEREFOR.
Authority for sheriff to place prisoner on home/electronic incarceration while prisoner is 
serving mandatory minimum sentence.
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THE HONORABLE JOHN R. NEWHART
SHERIFF, CITY OF CHESAPEAKE
DECEMBER 21, 2006

ISSUE PRESENTED

You ask whether a sheriff can place a prisoner on home/electronic incarceration during 
that portion of his incarceration when he is serving a mandatory minimum sentence.

RESPONSE

It is my opinion that a sheriff has statutory authority to place a prisoner on home/
electronic incarceration while the prisoner is serving a mandatory minimum sentence.

BACKGROUND

You relate that subsequent to a Court of Appeals of Virginia decision,1 differences 
of opinion have arisen concerning the authority of a sheriff to place an offender sen-
tenced to a mandatory minimum sentence in a home/electronic incarceration program. 
You believe that you may place such an offender on a home/electronic incarceration 
program pursuant to § 53.1-131.2(C) regardless of a mandatory sentence, provided 
the other criteria of this subsection have been met.

APPLICABLE LAW AND DISCUSSION

In many instances, the General Assembly requires a criminal defendant to serve some 
amount of time as a mandatory minimum sentence.2 In 2004, the General Assembly 
adopted a standard definition of mandatory minimum sentence to apply throughout 
the criminal code.3 When the term “mandatory minimum” appears in the Code, it 
means that “the court shall impose the entire term of confinement, the full amount of 
the fine and the complete requirement of community service prescribed by law.”4 No 
part of a punishment specified as a “mandatory minimum” may be suspended in whole 
or in part.5 The General Assembly in individual criminal penalty provisions uses a 
variety of ways to articulate the mandatory minimum sentence language, including: 
“[t]wenty days of such confinement shall be a mandatory minimum sentence”;6 “be 
confined in jail for an additional mandatory minimum period of 10 days”;7 “shall 
include a mandatory minimum sentence of confinement for six months”;8 “shall be 
sentenced to a mandatory minimum term of imprisonment of two years”;9 “[f]ive days 
of such confinement shall be a mandatory minimum sentence”;10 and “punishable by 
a mandatory minimum term of confinement in jail of 10 days.”11 In each of these 
instances, the trial court cannot suspend any portion of the mandatory minimum sen-
tence. The mandatory minimum sentence places a requirement on the court to impose 
minimum active periods of incarceration at sentencing, but does not appear to place 
further limits on post-sentencing programs. You ask whether a sheriff may place a 
person serving a mandatory minimum sentence in a home/electronic incarceration 
program, notwithstanding the intent of the General Assembly that such person serve 
a certain period of time in confinement.

In § 53.1-131.2, the General Assembly provides statutory means for courts and 
sheriffs to assign convicted persons to a “home/electronic incarceration program.” 
A court may place certain convicted persons in such a program provided assignment 



2006 REPORT OF THE ATTORNEY GENERAL 175

to the program is a condition of probation.12 Eligibility for assignment to such a pro-
gram is limited. Persons convicted of certain enumerated criminal offenses are not 
eligible for assignment.13 The Virginia Court of Appeals has determined that courts 
cannot assign persons serving mandatory minimum sentences to home/electronic in-
carceration programs.14 A prior opinion of the Attorney General has reached that 
same conclusion but declined to opine on the question you presently ask concerning 
a sheriff’s authority.15 The Court of Appeals’ decision rested squarely on the require-
ment that a defendant must be on probation in order for the court to assign the 
defendant to a home/electronic incarceration program.16

The General Assembly has codified a sheriff’s authority (as opposed to the court’s 
authority) to place a confined person in a home/electronic incarceration program in 
a different subsection of § 53.1-131.2.17 In contrast to a court’s limited authority, a 
sheriff is authorized to act whenever a person “has been sentenced to jail or convicted 
and sentenced to confinement in prison but is actually serving his sentence in jail.”18 
In other words, the sheriff may act when a person has been sentenced to an active term 
of confinement.19 The statute assumes active incarceration, but makes no distinction 
on whether such incarceration is the result of a mandatory minimum sentence or a 
discretionary sentence imposed by the court. In § 53.1-131.2(C), the General Assem-
bly has stated that certain persons convicted “of a felony violent crime, a felony 
sexual offense, burglary or manufacturing, selling, giving, distributing or possessing 
with the intent to manufacture, sell, give or distribute a Schedule I or Schedule II 
controlled substance” are ineligible for home/electronic incarceration programs. The 
excluded persons are similar to the persons that a court cannot place in such a program.20 
The list is limited and definite. Prisoners serving mandatory minimum sentences are 
notably absent from the list of excluded persons in § 53.1-131.2(C). The definition 
of “mandatory minimum” in § 18.2-12.1 refers to a court’s inability to suspend any 
portion of the mandatory minimum sentence.21 It places no limitation on a sheriff’s 
inability to place such a person on a home/electronic incarceration program.22

The primary objective of statutory construction is to determine and give effect to the 
legislature’s intent.23 Courts may not “add language to the statute the General Assembly 
has not seen fit to include.”24 Therefore, “the plain, obvious, and rational meaning of a 
statute is always to be preferred to any curious, narrow, or strained construction.”25

Ultimately, the principle of expressio unius est exclusio alterius26 compels the con-
clusion that a sheriff may place a person serving a mandatory minimum sentence on 
a home/electronic incarceration program. Where the legislature carefully has carved 
out persons ineligible for program participation, the list may not be expanded. It is 
presumed that “the ‘legislature chose, with care, the words it used when it enacted the 
… statute.’”27 The plain language of § 53.1-131.2(C) grants to a sheriff the discretionary 
authority to place a prisoner serving time in his jail in a home/electronic incarceration 
program. Such authority is not restricted beyond the eligibility restrictions of the statute 
itself.
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CONCLUSION

Accordingly, it is my opinion that a sheriff has statutory authority to place a prisoner 
on home/electronic incarceration while the prisoner is serving a mandatory minimum 
sentence.

1
Cuffee-Smith v. Commonwealth, 39 Va. App. 476, 574 S.E.2d 294 (2002).

2
See e.g., VA. CODE ANN. § 18.2-270(B)-(C) (Supp. 2006) (imposing mandatory minimum sentence for 

certain repeat driving while intoxicated convictions); § 18.2-308.4(B)-(C) (2004) (imposing mandatory 
minimum sentence for simultaneous possession of controlled substance and firearm); VA. CODE ANN. 
§ 46.2-301(C) (2005) (imposing mandatory minimum sentence for third or subsequent offense, within ten 
years, of driving on suspended license); § 46.2-357(B) (2005) (imposing mandatory minimum sentence 
for certain habitual traffic offenders).
3
See 2004 Va. Acts ch. 461, at 673, 674 (adding § 18.2-12.1 defining “mandatory minimum”).

4
Section 18.2-12.1 (2004).

5
Id. (applying definition of “mandatory minimum” to entire Code).

6
Section 18.2-270(B)(1).

7
Section 18.2-270(B)(3).

8
Section 18.2-270(C)(1).

9
Section 18.2-308.4(B).

10
Section 46.2-341.28 (2005).

11
Section 46.2-357(B)(1).

12
VA. CODE ANN. § 53.1-131.2(A) (2005).

13
Id. (prohibiting, e.g., persons convicted of first and second degree murder).

14
Cuffee-Smith, 39 Va. App. at 483, 574 S.E.2d at 297.

15
1999 Op. Va. Att’y Gen. 150, 152 n.7 (“I express no opinion, however, on whether § 53.1-131.2(C) would 

permit the sheriff or jail administrator to assign a person to a home/electronic incarceration program under 
the circumstances you describe.”).
16

“Because the one-year mandatory minimum sentence under Code § 46.2-357(B)(2) may not be suspended, 
probation may not be imposed during this period and, thus, electronic incarceration pursuant to Code 
§ 53.1-131.2 may not be employed.” Cuffee-Smith, 39 Va. App. at 483, 574 S.E.2d at 297.
17

Compare § 53.1-131.2(A) (authorizing court to assign offender to home/electronic incarceration 
program as condition of parole) with § 53.1-131.2(C) (authorizing sheriff to assign person sentenced to or 
serving time in jail to home/electronic incarceration program).
18

Section 53.1-131.2(C).
19

Id.
20

Section 53.1-131.2(A) (excluding, e.g., persons convicted of first and second degree murder, felony crim-
inal sexual assaults, and kidnapping felonies).
21

See supra note 4 and accompanying text.
22

The Supreme Court of Virginia has held that the General Assembly’s use of the term “incarceration 
program” in § 19.2-316.2, the Detention Center Incarceration Program, indicates that “the General Assem-
bly has determined that participation in the Program is incarceration.” Charles v. Commonwealth, 270 Va. 
14, 18, 613 S.E.2d 432, 434 (2005). While I do not consider the decision in Charles as determinative of 
the question you ask, that decision instructs that I cannot simply disregard the statutory use of the term 
“home/electronic incarceration program.”
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23
Turner v. Commonwealth, 226 Va. 456, 459, 309 S.E.2d 337, 338 (1983); Tiller v. Commonwealth, 193 Va. 

418, 420, 69 S.E.2d 441, 445 (1952).
24

Holsapple v. Commonwealth, 266 Va. 593, 599, 587 S.E.2d 561, 564-65 (2003).
25

Turner, 226 Va. at 459, 309 S.E.2d at 338.
26

“The mention of a specific item in a statute implies that other omitted items were not intended to be 
included within the scope of the statute.” Smith Mtn. Lake Yacht Club, Inc. v. Ramaker, 261 Va. 240, 246, 
542 S.E.2d 392, 395 (2001) (explaining maxim of “expressio unius est exclusio alterius”).
27

Simon v. Forer, 265 Va. 483, 490, 578 S.E.2d 792, 796 (2003) (quoting Barr v. Town & Country Props., 
Inc., 240 Va. 292, 295, 396 S.E.2d 672, 674 (1990)); see also Anderson v. Commonwealth, 182 Va. 560, 
566, 29 S.E.2d 838, 841 (1944) (noting that courts may not rewrite statutes, that is function of legislature).

OP. NO. 05-092
PROFESSIONS AND OCCUPATIONS: FUNERAL SERVICES – PRENEED FUNERAL CONTRACTS.
Funds placed in certain 1989 trust are subject to law in effect in 1989 and are exempt 
in calculating available resources under Virginia Medicaid Program. Funds placed 
in certain 2005 trust are exempt in calculating available resources under Program, 
provided that funds transferred to trust do not exceed value of funeral services and 
supplies purchased by person designated in preneed agreement as trustor.

THE HONORABLE HARVEY B. MORGAN
MEMBER, HOUSE OF DELEGATES
JANUARY 12, 2006

ISSUES PRESENTED

You ask whether assets held in trust, as described in two fact situations, are exempt 
resources in calculating the medically needy resource limit in an application for Medi-
caid assistance in Virginia.

RESPONSE

It is my opinion that the funds that were placed in a trust in 1989 are subject to the law 
in effect in 1989 and are exempt in calculating available resources under the Virginia 
Medicaid Program. It is further my opinion that the funds placed in a trust in 2005 
are exempt in calculating available resources under the Virginia Medicaid Program, 
provided that the funds transferred to the trust do not exceed the value of funeral ser-
vices and supplies purchased by the person designated in the preneed agreement as the 
trustor.

BACKGROUND

You present two fact situations. First, you state that a Virginia resident has entered 
into a preneed trust agreement that complies with §§ 54.1-2820 through 54.1-2825, 
of the Virginia Code. You further relate that by agreement dated July 11, 1989, on a 
standard trust agreement preprinted form, Mr. S1 was named as “trustor” and a bank 
was listed as “trustee.” The 1989 trust agreement appointed the ABC Funeral Chapel 
as funeral director to provide funeral services in accordance with the terms of the 
trust. The trustor funded the trust with a check, payable to the bank, which he gave to 
the funeral director to forward to the bank.
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Secondly, you relate that by power of attorney a Virginia resident has entered into a 
preneed trust agreement that also complies with §§ 54.1-2820 through 54.1-2825. By 
agreement dated February 16, 2005, on a standard burial trust agreement, a preprinted 
form provided by an association, Ms. R was listed as “trustor” and a bank was listed as 
“trustee.” The trust agreement appointed XYZ Funeral Home as “funeral director” to 
provide funeral services in accordance with the terms of the trust. The trustor funded the 
trust with a check payable to the bank. Pursuant to the 2005 trust agreement, the bank 
purchased noncash-value term life insurance from a life insurance company licensed to 
issue life and health insurance policies in Virginia. The insurance company forwarded 
the policy to the bank to be held in trust pursuant to the 2005 trust agreement.

APPLICABLE LAW AND DISCUSSION

You indicate that the 1989 trust agreement was dated July 11, 1989. Therefore, 
evaluation of the arrangement for purposes of determining Medicaid eligibility is 
governed by the substantive Medicaid law and regulations in effect in 1989. Before 
August 11, 1993, the penalty period for uncompensated transfers of assets under the 
Medicaid program, including transfers to irrevocable trusts, expired no later than 
thirty months after the date of transfer.2 Significant amendments to the Federal Social 
Security Act, relative to treatment of trusts under the Medicaid program,3 were enacted 
in 1993 under the Omnibus Budget Reconciliation Act of 1993.4 The amendments 
became effective August 11, 1993, and were prospectively applied from that date.5

Further, you indicate that the Medicaid applicant, as trustor, wrote a check payable 
to the bank, as trustee, and delivered the check to the funeral director to forward to 
the bank. You do not indicate that the funeral director established the trust.6 In 1989, 
assets placed directly in a trust by the purchaser of a preneed funeral arrangement 
were not deemed to be a countable resource, provided that the amount placed in 
trust was commensurate with the value of the services and supplies contracted for 
under the preneed arrangement. Therefore, under the 1989 trust agreement, the assets 
transferred by check payable to the trustee are exempt.

The second situation is distinguishable because the 2005 trust agreement is subject to
the amendments of 42 U.S.C. § 1396p, which became effective on August 11, 1993, un-
der the Omnibus Budget Reconciliation Act of 1993. Pursuant to 42 U.S.C. § 1396p(d), 
evaluation of both revocable and irrevocable trusts is required to determine Medicaid 
eligibility. Assets transferred into trust by individuals for the purpose of funding preneed 
funeral contracts, however, are not exempt under § 1396p(d). Thus, after August 11, 
1993, assets in trusts used to fund preneed funeral contracts were deemed to be countable 
resources, subject to the federal exclusion for burial space items and certain other exclu-
sions adopted by the states under their individual medical assistance plans.7

By letter dated February 21, 1995, the Health Care Financing Administration8 issued 
guidance to the states indicating that, where an individual pays the funeral direc-tor 
for services and supplies, and the funeral director in turn places the preneed payment 
into a trust or escrow arrangement, the trust assets are not subject to the require-
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ments of 42 U.S.C. § 1396p(d).9 This procedure commonly is referred to as the 
“two-step” process.10 After August 11, 1993, an individual could not exempt assets 
transferred directly into a trust to fund a preneed funeral arrangement. At the same 
time, under Virginia law, a funeral director could not establish an irrevocable trust 
for that purpose.11 The 1999 Session of the General Assembly of Virginia, however, 
amended § 54.1-2820(A)(7)12 to allow any person, which would include funeral 
directors, to establish irrevocable trusts for the purpose of paying for funeral and 
burial expenses.13

Under the facts you present regarding the 2005 trust agreement, it is implicit that 
the trustor delivered a payment directly to the funeral director. The funeral director 
then forwarded the funds to the trustee to be placed in a trust that was established 
by a person other than the individual purchasing the funeral supplies and services. 
Therefore, notwithstanding the fact that the individual purchasing the funeral 
services and supplies is the “trustor” on the preneed trust agreement, such individual 
transferred the funds to the funeral director rather than directly to the trustee.

In a recent unpublished circuit court order,14 the court held that an arrangement 
with a bank met the requirements of the “two step” process where the preneed 
trust agreement indicated that the Medicaid applicant was the “grantor” or trustor.15 
The court cited a finding by the Administrative Hearing Officer that the trust was 
established by the funeral director although the preneed trust agreement listed the 
plaintiff/Medicaid applicant as the trustor, rather than the funeral director.16 Virginia 
Medicaid Policy does not require the funeral director to actually establish the trust, 
but does require transfer of the cash asset to the funeral director, who must in turn 
place the asset in a trust “established by a person other than the individual.”17 The 
Medicaid Policy does not prohibit payment to the funeral home in the form of a 
check made payable to the trust.

The foregoing Medicaid Policy, read in conjunction with the holding of the recent 
circuit court that the naming of the Medicaid applicant as the trustor is not dispositive, 
supports a conclusion that the 2005 trust agreement meets the requirements of the 
“two step” process set forth in the Virginia Medicaid Policy Manual.18 Therefore, 
under the 2005 trust agreement, the assets held in trust are exempt, provided that the 
value of the assets does not exceed the value of the supplies and services purchased 
by the Medicaid applicant.

CONCLUSION

It is my opinion that the funds that were placed in a trust in 1989 are subject to the 
law in effect in 1989 and are exempt in calculating available resources under the 
Virginia Medicaid Program. It is further my opinion that the funds placed in a trust 
in 2005 are exempt in calculating available resources under the Virginia Medicaid 
Program, provided that the funds transferred to the trust do not exceed the value 
of funeral services and supplies purchased by the person designated in the preneed 
agreement as the trustor.
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1
For purposes of this opinion, the names of the trustors and funeral homes have been given fictitious identities.

2
VIRGINIA DEPARTMENT OF SOCIAL SERVICES, MEDICAID ELIGIBILITY MANUAL, Vol. XIII, ch. 14 § M1450.200, at 

*105, available at http://www.dss.virginia.gov/files/division/bp/me_famis/policy/manual/m14.pdf [hereinafter MEDI-
CAID MANUAL].
3
See 42 U.S.C.S. § 1396p(d) (LexisNexis 2001).

4
See Pub. L. No. 103-66, 107 Stat. 312 (1993) (codified as amended in scattered sections),

5
See MEDICAID MANUAL, supra note 2, ch. 11, §§ M1120.201, M1140.404, at *44, *184, respectively, avail-

able at http://www.dss.virginia.gov/files/division/bp/me_famis/policy/manual/s11.pdf.
6
A 1987 opinion of the Attorney General concludes that it is a violation of § 11-24 for a funeral director, in 

providing a preneed burial service contract, to offer a trust agreement in which the contracting party may elect 
to make the trust irrevocable. See 1986-1987 Op. Va. Att’y Gen. 78, 79. The 1989 Session of the General 
Assembly repealed § 11-24 and enacted Article 5, Chapter 28 of Title 54.1, §§ 54.1-2820 to 54.1-2825. See 
1989 Va. Acts ch. 684, at 1582, 1587-89.
7
See 42 U.S.C.S. § 1382b(a)(2)(B) (LexisNexis 2005); VA. CODE ANN. § 32.1-325(A)(2) (2004).

8
On June 14, 2001, Secretary Tommy G. Thompson announced that the Health Care Financing Administration 

was renamed the Centers for Medicare & Medicaid Services. See United States Department of Health & 
Human Services website, CMS Press Office (archive), at http://www.hhs.gov/news/press/2001pres/20010614a.html 
(last visited Jan. 11, 2006).
9
See Letter from Sally K. Richardson, Director, Medicaid Bureau, Health Care Financing Administration, to 

State Medicaid Directors (Feb. 21, 1995).
10

See MEDICAID MANUAL, supra note 5, ch. 11, § M1140.404(B), at *184-85.
11

See Op. Va. Att’y Gen.: 1997 at 160; 1986-1987, supra note 6, at 78.
12

See 1999 Va. Acts ch. 819, at 1494, 1494.
13

Section 54.1-2820 permits a funeral director, residing or doing business within the Commonwealth, to es-
tablish an irrevocable trust for a Medicaid applicant for the purpose of holding payment made pursuant to a 
preneed funeral contract. See 2000 Op. Va. Att’y Gen. 170.
14

See Vanderwielen v. Va. Dep’t of Med Assistance Servs., No. CH02-02-0522-00 (Bedford Cty. Va. Cir. 
Ct. Feb. 3, 2003).
15

Id. at *1-2.
16

Id. at *1.
17

See MEDICAID MANUAL, supra note 5, § M1140.404(B)(1)(b)(2), at *185.
18

The facts you present regarding the 2005 trust agreement indicate that the funds transferred to the 
funeral director were used by the trustee to purchase a noncash-value term life insurance policy. Section 
32.1-325.01 imposes certain requirements relative to the level of benefits payable in relation to the pre-
miums, for purchases of term life insurance policies. Section 32.1-325.01, however, also excludes “term 
life insurance policies for preneed funerals pursuant to § 54.1-2820, except that any benefits paid under 
such policy in excess of such actual expenses shall be subject to recovery by the Department of Medical 
Assistance Services for Medicaid payments made on behalf of the deceased insured.” Therefore, the fact 
that the trustee elected to hold the assets as a term life insurance policy does not control the analysis in this 
opinion relative to the transfer of assets from the Medicaid applicant to the funeral director.

OP. NO. 05-076
PROFESSIONS AND OCCUPATIONS: OPTOMETRY – GENERAL PROVISIONS.
Licensed optometrist, whose practice is not controlled or influenced by agent or 
employee of commercial or mercantile establishment, may be employed by independent 
ophthalmology practice, which has direct access to commercial or mercantile 
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establishment and sells eye glasses or contact lenses ancillary to its practice, provided 
that majority of beneficial ownership of practice is owned by ophthalmologic practice 
and/or one or more ophthalmologists.

THE HONORABLE JOHN M. O’BANNON III M.D.
MEMBER, HOUSE OF DELEGATES
JANUARY 9, 2006

ISSUE PRESENTED

You ask whether an optometrist, whose practice is not controlled or influenced by any 
agent or employee of a commercial or mercantile establishment, may be employed by 
an ophthalmologic practice that has direct access to a commercial or mercantile estab-
lishment and that sells eyeglasses or contact lenses ancillary to the practice.

RESPONSE

It is my opinion that a licensed optometrist, whose practice is not controlled or influ-
enced by any agent or employee of a commercial or mercantile establishment, may be 
employed by an independent ophthalmology practice that has direct access to a com-
mercial or mercantile establishment and that sells eye glasses or contact lenses ancillary 
to its practice, provided that the majority of the beneficial ownership of the practice is 
owned by an ophthalmologic practice and/or one or more ophthalmologists.

BACKGROUND

You state that a large discount retailer, doing business in the Commonwealth of 
Virginia, engaged in the sale of commodities provides leased space to independent 
ophthalmology practices that operate within many of its retail stores. Licensed oph-
thalmologists own and operate these ophthalmology practices. Further, you relate 
that the licensed ophthalmologists employ and supervise licensed optometrists for 
the purposes of providing patient examinations and professional eye care at these 
practices. The ophthalmology practices also sell corrective eyewear ancillary to the 
practice. Typically, you note that the only public access is through the retail store. 
Finally, neither the ophthalmology practices nor their employee optometrists are con-
trolled by the retailer or by any other unlicensed agents of commercial or mercantile 
establishments.

APPLICABLE LAW AND DISCUSSION

The statutory prohibition against practicing optometry in a commercial or mercantile 
establishment has existed since 1938.1 Section 54.1-3205(C) defines a “commercial 
or mercantile establishment” as “a business enterprise engaged in the selling of com-
modities.”2 There appears to be no disagreement that the large discount retailer about 
which you inquire is such a business enterprise.3

Section 54.1-3205(A) provides:

It shall be unlawful for any optometrist to practice his profession 
as a lessee of or in a commercial or mercantile establishment, or to 
advertise, either in person or through any commercial or mercantile 
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establishment, that he is a licensed practitioner and is practicing or 
will practice optometry as a lessee of or in the commercial or mer-
cantile establishment.

The 2005 Session of the General Assembly amended § 54.1-32054 to provide that 
after December 31, 2005, an optometrist is “deemed to be practicing in a commercial 
or mercantile establishment if he practices … in any location that provides direct 
access to or from a commercial or mercantile establishment.”5

Direct access includes any entrance or exit, except an entrance or exit 
closed to the public and used solely for emergency egress pursuant to 
applicable state and local building and fire safety codes, that prohibits 
a person from exiting the building or structure occupied by such 
practice or establishment (i) onto an exterior sidewalk or public way 
or (ii) into a common area that is not under the control of either the 
optometry practice or the commercial or mercantile establishment, 
such as into the common areas of an enclosed shopping mall.[6]

“[T]he plain, obvious, and rational meaning of a statute is always to be preferred to 
any curious, narrow, or strained construction.”7 Thus, unless one of the two excep-
tions in § 54.1-3205 apply, an optometrist practicing in a location that is within a 
“large discount retailer” when the practice has direct access to the retailer is presumed 
to be practicing within a commercial or mercantile establishment.

First, § 54.1-3205(D) provides that optometry and ophthalmology practices that sell 
eyeglasses and contact lenses ancillary to the practice of optometry or ophthalmology 
are not deemed to be a commercial or mercantile establishment. This exception is 
consistent with a 2000 Opinion of the Attorney General which concluded that the 
sale of eyeglasses and contact lenses is incidental to the practice of optometry and 
ophthalmology.8 The 2000 Opinion did not address practices physically located 
within commercial or mercantile establishments; it merely opined that the sale of 
eyeglasses and contact lenses did not cause every practice selling those items to 
become a commercial or mercantile establishment.9 Likewise, the exception language 
of § 54.1-3205(D) does not negate the long-standing prohibition against practice in a 
commercial or mercantile establishment in § 54.1-3205(A) nor does it render mean-
ingless the definition of what constitutes practice in a commercial or mercantile 
establishment.10 Statutes should not be construed to frustrate their purpose.11

Secondly, § 54.1-3205(D) provides that “any entity … engaged in the sale of 
eyeglasses or contact lenses, the majority of the beneficial ownership of which is 
owned by an ophthalmologic practice and/or one or more ophthalmologists, shall 
not be deemed a commercial or mercantile establishment.” Section 54-278.1, which 
prohibited physicians from practicing in a commercial or mercantile establishment, 
was repealed in 1988.12 Ophthalmologists are physicians13 and may, therefore, practice 
in a commercial or mercantile establishment. Additionally, an optometrist may also 
practice in an entity that meets the ownership criteria of § 54.1-3205(D). The language 
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in § 54.1-3205(D) is somewhat unclear regarding the extent of its application, but 
when added to the repeal of § 54-278.1,14 and based on the specific and narrow 
facts you present, it is my opinion that a licensed optometrist, whose practice is not 
controlled or influenced by any agent or employee of a commercial or mercantile es-
tablishment, may be employed by an independent ophthalmology practice that has 
direct access to a commercial or mercantile establishment and that sells eye glasses 
or contact lenses ancillary to its practice, provided that the majority of the beneficial 
ownership of the practice is owned by an ophthalmologic practice and/or one or more 
ophthalmologists.15

CONCLUSION

It is my opinion that a licensed optometrist, whose practice is not controlled or influ-
enced by any agent or employee of a commercial or mercantile establishment, may 
be employed by an independent ophthalmology practice that has direct access to a 
commercial or mercantile establishment and that sells eye glasses or contact lenses 
ancillary to its practice, provided that the majority of the beneficial ownership of the 
practice is owned by an ophthalmologic practice and/or one or more ophthalmologists.

1
See 1938 Va. Acts ch. 442, at 995, 997-98 (amending § 1635, predecessor to § 54.1-3205, of which 

subsection k prohibited practice of optometry by direct or indirect employee of any commercial or mer-
cantile establishment); see also 1985-1986 Op. Va. Att’y Gen. 235 (interpreting practice of medicine or 
optometry in commercial or mercantile establishment under former § 54-278.1).
2
A prior opinion of this Office previously has interpreted the definition of a “commercial or mercantile 

establishment” in § 54.1-3205(C). See 2000 Op. Va. Att’y Gen. 174. I note that the definition of a “commercial 
or mercantile establishment” in § 54.1-3205(C) remains unchanged. See VA. CODE ANN. § 54.1-3205(C) 
(2005) (effective until December 31, 2005); § 54.1-3205(C) (2005) (effective December 31, 2005).
3
See Cowardin v. Burrage, 195 Va. 54, 77 S.E.2d 428 (1953) (noting that business engaged in retail jewelry 

business and watch and clock repair in addition to optometry practice was commercial or mercantile estab-
lishment within meaning of § 54-388, predecessor to § 54.1-3205).
4
See 2005 Va. Acts chs. 711, 720, at 1042, 1042-43, 1131, 1131, respectively (amending § 54.1-3205 by 

adding subsection D and redesignating subsection D as subsection E).
5
Id. at 1042, 1131 (quoting § 54.1-3205(D)). The amendments to § 54.1-3205 are not effective until 

December 31, 2005. See id., cls. 2, at 1043, 1131.
6
Section 54.1-3205(D) (effective December 31, 2005).

7
Turner v. Commonwealth, 226 Va. 456, 459, 309 S.E.2d 337, 338 (1983).

8
See 2000 Op. Va. Att’y. Gen., supra note 2, at 175.

9
See id. at 174.

10
See supra text accompanying note 5.

11
See Op. Va. Att’y Gen. 2004 at 120, 121; 2003 at 137, 138; 1999 at 59, 60; 1982-1983 at 309, 311.

12
See 1988 Va. Acts ch. 765, cl. 6, at 1016, 1197 (repealing Title 54[, including § 54-278.1]).

13
An ophthalmologist is “[a] physician who specializes in the diagnosis and treatment of eye disorders.” 

3 J.E. SCHMIDT, M.D., ATTORNEY’S DICTIONARY OF MEDICINE AND WORD FINDER 0-62 (1996).
14

See supra note 12 and accompanying text.
15

The General Assembly may utilize this opinion to take action to further clarify their intent. See City of 
Winchester v. Am. Woodmark Corp., 250 Va. 451, 458, 464 S.E.2d 148, 153 (1995).
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OP. NO. 06-037
PROFESSIONS AND OCCUPATIONS: OPTOMETRY – GENERAL PROVISIONS.
Optometry practice may not be conducted in kiosk type setting, medical doctor’s 
office, or other locations that require person to use same ‘common door’ to exit building 
or structure occupied by practice as that required to exit commercial or mercantile 
establishment onto exterior sidewalk or public way or into common areas of enclosed 
shopping mall. Section 54.1-3205.1 does not limit or qualify § 54.1-3205(D).

THE HONORABLE JOHN S. REID
MEMBER, HOUSE OF DELEGATES
OCTOBER 26, 2006

ISSUES PRESENTED

You ask whether an optometrist, whose practice is conducted from a kiosk type set-
ting, a medical doctor’s office, or other area that physically is located inside the same 
building as, and uses a common door with, a commercial or mercantile establishment 
violates the prohibitions in § 54.1-3205 pertaining to the practice of optometry. You 
also ask whether § 54.1-3205.1 limits or qualifies § 54.1-3205(D).

RESPONSE

It is my opinion that an optometry practice conducted in a kiosk type setting, a 
medical doctor’s office, or other area that is physically located inside the same build-
ing and that uses a “common door” (requiring a person to use the same door to 
exit the building or structure occupied by the practice as that required to exit the 
commercial or mercantile establishment onto an exterior sidewalk or public way), 
violates § 54.1-3205. Furthermore, it is my opinion that where such a practice is 
conducted in a location that uses a common door requiring a person to use the same 
door to exit a commercial or mercantile establishment into the common areas of an 
enclosed shopping mall, the practice violates § 54.1-3205. Finally, it is my opinion 
that § 54.1-3205.1 does not limit or qualify § 54.1-3205(D).

BACKGROUND

You advise that a 2000 opinion of the Attorney General (“2000 Opinion”) notes that 
the statutory prohibition against practicing optometry in a commercial or mercantile 
establishment has existed since 1938.1 You observe that the 2000 opinion notes that 
the policy of the General Assembly is to maintain an “extrication” of the practice of 
optometry from commercial or mercantile establishments “to prevent commercial 
enterprises from exercising control over an optometrist’s professional practice,” and 
constitutes a “continuing legislative policy of preventing improper lay control over 
professional decisions.”2

You relate that a recent opinion of the Attorney General issued on January 9, 2006 
(“2006 Opinion”), responds to the narrow inquiry of whether “an optometrist, whose 
practice is not controlled or influenced by any agent or employee of a commercial or 
mercantile establishment, may be employed by an ophthalmologic practice that has 
direct access to a commercial or mercantile establishment and that sells eyeglasses 
or contact lenses ancillary to the practice.”3
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You also observe that § 54.1-3205(D) appears to prohibit an optometrist from prac-
ticing in a physical location that has “direct access” to a commercial or mercantile 
establishment. Further, you state that § 54.1-3205.1 appears to prohibit an optometrist 
from practicing inside a commercial or mercantile establishment, regardless of the 
existence of an intervening employer or controlling entity, because such a physical 
setting results in the optometrist being supervised, either directly or indirectly, by an 
officer, agent, or employee of the commercial or mercantile establishment.

You assert that the General Assembly has determined, through committee and sub-
committee hearings, that the mere presence of an optometrist inside a mercantile 
establishment is, in fact, placing an optometrist under the influence of the retail 
operator. This conclusion is based on the assertion that a retailer providing retail 
floor space would do so only if the presence of an optometrist will increase the sale 
of eyewear and related product under the control of the retailer. If such sales fail to 
materialize, you express the belief that it is not possible to determine the reason be-
hind any subsequent firing of the optometrist or the termination of a lease for interior 
space.

You express the belief that the actions of the 2005 and 2006 Sessions of the General 
Assembly have made it clear that such a relationship would, in fact, place the 
optometrist under the supervision of the retailer. You, therefore, inquire whether an 
optometrist may be employed by an ophthalmology practice that physically is located 
inside of, or which has direct access to, a commercial or mercantile establishment.

Finally, you relate that the effective date of § 54.1-3205(D), December 30, 2005, 
would appear to supercede any previously existing statutory provision or regulatory 
guideline. Therefore, you also inquire regarding whether § 54.1-3205(D) is limited 
or qualified by § 54.1-3205.1, which prohibits an optometrist from being directly or 
indirectly supervised in the practice of optometry by any officer, employee, or agent 
of a commercial or mercantile establishment.

APPLICABLE LAW AND DISCUSSION

In § 54.1-3205(C), the General Assembly defines a “commercial or mercantile 
establishment” as “a business enterprise engaged in the selling of commodities.” 
The 2000 Opinion considers the definition and meaning of the terms “commercial 
or mercantile establishment” in § 54.1-3205(A) and (C) in the context of a business 
engaging in the sale of prescriptive eyeglasses and contact lenses and nonprescriptive 
ophthalmic products, including the business of a licensed optician, and an optometrist 
selling prescriptive eyeglasses and contact lenses and nonprescriptive ophthalmic pro-
ducts out of an optical dispensary located within his professional optometric office.4 
The 2000 Opinion also declared the legislative policy inherent in § 54.1-3205 to be “to 
maintain an extrication of the practice of optometry from commercial or mercantile 
establishments; and … to prevent commercial enterprises from exercising control over 
an optometrist’s professional practice.”5
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The 2006 Opinion concludes

that a licensed optometrist, whose practice is not controlled or influ-
enced by any agent or employee of a commercial or mercantile 
establishment, may be employed by an independent ophthalmology 
practice that has direct access to a commercial or mercantile estab-
lishment and that sells eye glasses or contact lenses ancillary to its 
practice, provided that the majority of the beneficial ownership of 
the practice is owned by an ophthalmologic practice and/or one or 
more ophthalmologists.[6]

Section 54.1-3205(A) provides:

It shall be unlawful for any optometrist to practice his profession as a 
lessee of or in a commercial or mercantile establishment, or to advertise, 
either in person or through any commercial or mercantile establishment, 
that he is a licensed practitioner and is practicing or will practice optometry 
as a lessee of or in the commercial or mercantile establishment.

The penalty for a violation of § 54.1-3205(A) is found in § 54.1-3215:

The Board [of Optometry] may revoke or suspend a license or repri-
mand the licensee for any of the following causes:

….

15. Practicing optometry where any officer, employee, or agent 
of a commercial or mercantile establishment, as defined in subsection 
C of § 54.1-3205, who is not licensed in Virginia to practice optometry 
or medicine directly or indirectly controls, dictates, or influences the 
professional judgment, including but not limited to the level or type of 
care of services rendered, of the licensed optometrist[.]

The statutory prohibition against practicing optometry in a commercial or mercantile 
establishment has existed since 1938.7 The statutory prohibition recently has been ad-
dressed by the General Assembly. The 2005 Session of the General Assembly amended 
§ 54.1-32058 by adding a new subsection D to provide that after December 31, 2005, an 
optometrist is “deemed to be practicing in a commercial or mercantile establishment if 
he practices … in any location that provides direct access to or from a commercial or 
mercantile establishment.”9 The term “direct access” is defined to include

any entrance or exit, except an entrance or exit closed to the public 
and used solely for emergency egress pursuant to applicable state 
and local building and fire safety codes, that prohibits a person 
from exiting the building or structure occupied by such practice or 
establishment (i) onto an exterior sidewalk or public way or (ii) into 
a common area that is not under the control of either the optometry 
practice or the commercial or mercantile establishment, such as into 
the common areas of an enclosed shopping mall.[10]
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“[T]he primary rule of statutory construction is to ascertain and declare the intention of 
the legislature and to carry such intention into effect to fullest degree.”11 Consequently, 
“[t]he rules of interpretation are resorted to for the purpose of resolving ambiguity, 
not for the purpose of creating it.”12 The Supreme Court of Virginia has stated that 
“‘[t]he manifest intention of the legislature, clearly disclosed by its language, must 
be applied.’”13

The General Assembly clearly and unambiguously defines the term “direct access” 
in § 54.1-3205(D) to include any “entrance or exit … that prohibits a person from 
exiting the building or structure occupied by [the optometry] practice or [commercial 
or mercantile] establishment” either “(i) onto an exterior sidewalk or public way or 
(ii) into a common area that is not under the control of either the optometry practice 
or the commercial or mercantile establishment, such as into the common areas of 
an enclosed shopping mall.”14 An optometrist practicing in a location that has direct 
access as defined in § 54.1-3205(D) is presumed to be practicing within a commercial 
or mercantile establishment.

Your specific inquiry involves an optometrist whose practice is conducted from a 
kiosk, a medical doctor’s office, or other area that physically is located inside the 
same building as, and uses a common door with, a commercial or mercantile estab-
lishment. Where a practice is conducted in a location that uses a common door 
requiring a person to use the same door to exit the building or structure occupied by 
the practice as that required to exit the commercial or mercantile establishment onto 
an exterior sidewalk or public way, such practice clearly violates the prohibitions 
in § 54.1-3205. Furthermore, where a practice is conducted in a location that uses 
a common door requiring a person to use the same door to exit a commercial or 
mercantile establishment into the common areas of an enclosed shopping mall, the 
practice violates the prohibitions in § 54.1-3205.

Section 54.1-3205.1 expressly prohibits commercial or mercantile interests from super-
vising or controlling optometrists.15 Section 54.1-3205(D) contains language describing a 
prima facie16 violation of an optometrist practicing in a commercial or mercantile estab-
lishment. Therefore, § 54.1-3205.1 does not limit or qualify § 54.1-3205(D).

CONCLUSION

Accordingly, it is my opinion that an optometry practice conducted in a kiosk type 
setting, a medical doctor’s office, or other area that is physically located inside the 
same building and that uses a “common door” (requiring a person to use the same 
door to exit the building or structure occupied by the practice as that required to 
exit the commercial or mercantile establishment onto an exterior sidewalk or public 
way), violates § 54.1-3205. Furthermore, it is my opinion that where such a practice 
is conducted in a location that uses a common door requiring a person to use the same 
door to exit a commercial or mercantile establishment into the common areas of an 
enclosed shopping mall, the practice violates § 54.1-3205. Finally, it is my opinion 
that § 54.1-3205.1 does not limit or qualify § 54.1-3205(D).
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1
See 2000 Op. Va. Att’y Gen. 174.

2
Id. at 176.

3
See 2006 Op. Va. Att’y Gen. 180, 181.

4
See 2000 Op. Va. Att’y Gen., supra note 1, at 174.

5
Id. at 176.

6
See 2006 Op. Va. Att’y Gen. No. 05-076, supra note 3, at *1.

7
See 1938 Va. Acts ch. 442, at 995, 997-98 (amending § 1635, predecessor to § 54.1-3205, of which 

subsection k prohibited practice of optometry by direct or indirect employee of any commercial or mer-
cantile establishment); see also 1985-1986 Op. Va. Att’y Gen. 235 (interpreting practice of medicine or 
optometry in commercial or mercantile establishment under former § 54-278.1).
8
See 2005 Va. Acts chs. 711, 720, at 1042, 1042-43, 1131, 1131, respectively (amending § 54.1-3205 by 

adding subsection D and redesignating former subsection D as subsection E).
9
Id. at 1042, 1131 (quoting § 54.1-3205(D)). The amendments to § 54.1-3205 became effective December 31, 

2005. See id., cls. 2, at 1043, 1131.
10

VA. CODE ANN. § 54.1-3205(D) (2005). Section 54.1-3205(D) also contains two exceptions that are not 
applicable to your inquiry. “[N]either an optometric practice nor an ophthalmologic practice which sells 
eyeglasses or contact lenses ancillary to its practice shall be deemed a commercial or mercantile estab-
lishment. Further, any entity that is engaged in the sale of eyeglasses or contact lenses, the majority of 
the beneficial ownership of which is owned by an ophthalmologic practice and/or one or more ophthal-
mologists, shall not be deemed a commercial or mercantile establishment.” Id.
11

United States v. Jerge, 738 F. Supp. 181, 183 (E.D. Va. 1990).
12

In re Boggs-Rice Co., 66 F.2d 855, 858 (4th Cir. 1933).
13

Barr v. Town & Country Props., Inc., 240 Va. 292, 295, 396 S.E.2d 672, 674 (1990) (quoting Anderson v. 
Commonwealth, 182 Va. 560, 566, 29 S.E.2d 838, 841 (1944)); see also 2001 Op. Va. Att’y Gen. 179, 180.
14

The use of the word “or” evidences an intent that what follows the “or” is meant to be separate and 
independent from what preceded the “or.” Indeed, “phrases separated by a comma and the disjunctive 
‘or’ are independent.” Lampkins v. Commonwealth, 44 Va. App. 709, 717, 607 S.E.2d 722, 726 (2005) 
(refusing to find that, where two phrases were separated by “or,” first phrase modified second phrase); see 
also Smoot v. Commonwealth, 37 Va. App. 495, 501, 559 S.E.2d 409, 412 (2002) (noting that word “or” 
connects parts of sentence, but disconnects their meaning; disjunctive results in alternatives, which must be 
treated separately).
15

“No optometrist shall be directly or indirectly supervised within the scope of the practice of optometry 
by any officer, employee, or agent of a commercial or mercantile establishment, as defined in subsection 
C of § 54.1-3205, who is not a Virginia-licensed optometrist or physician. No officer, employee, or agent 
of a commercial or mercantile establishment, who is not a Virginia-licensed optometrist or physician, shall 
directly or indirectly control, dictate, or influence the professional judgment, including but not limited 
to the level or type of care or services rendered, of the practice of optometry by a licensed optometrist.” 
Section 54.1-3205.1 (2005).
16

The term “prima facie” means “[a]t first sight; on first appearance but subject to further evidence or 
information.” BLACK’S LAW DICTIONARY 1228 (8th ed. 2004).

OP. NO. 06-032
PROPERTY AND CONVEYANCES: PROPERTY OWNERS’ ASSOCIATION ACT.
Development with declaration recorded after January 1, 1959, is subject to Virginia Property 
Owners’ Association Act; such development may, pursuant to § 55-508(A)(6), amend its 
declaration by two-thirds vote of owners to apply Act to development when declaration is 
silent regarding amendment or amendment is made in accordance with declaration.
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THE HONORABLE THOMAS K. NORMENT JR.
MEMBER, SENATE OF VIRGINIA
THE HONORABLE CHRISTOPHER K. PEACE
MEMBER, HOUSE OF DELEGATES
JUNE 20, 2006

ISSUES PRESENTED

You ask whether a development1 with a declaration recorded after January 1, 1959, is 
subject to the provisions of the Virginia Property Owners’ Association Act.2 You also 
ask whether a development with such a declaration may rely on § 55-508(A)(6) to 
amend its declaration to provide that the Act applies to the development pursuant to 
§ 55-515.1(D).

RESPONSE

It is my opinion that a development with a declaration recorded after January 1, 
1959, is subject to the provisions of the Virginia Property Owners’ Association Act. 
It further is my opinion that a development with such declaration or its property 
owners’ association may, pursuant to § 55-508(A)(6), amend its declaration by a 
two-thirds vote of the owners to apply the provisions of the Act to the development 
when the declaration is silent regarding amendment or the amendment is made in 
accordance with the declaration.

BACKGROUND

You relate that representatives of some property owners’ associations have expressed 
concern regarding whether they are subject to the Virginia Property Owners’ Associa-
tion Act (the “Property Act”). You seek clarification of the effect of amendments to the 
Property Act regarding which developments are subject to the Act. Specifically, you 
inquire about developments having declarations recorded after January 1, 1959, but 
prior to the enactment of the Subdivided Land Sales Act3 and the Property Act.

APPLICABLE LAW AND DISCUSSION

The 1989 Session of the General Assembly established the Property Act in Chapter 
26 of Title 554 to govern property owners’ associations. The Property Act applies 
“to developments subject to a declaration, as defined [by the Act,] initially recorded 
after January 1, 1959.”5 The Property Act guarantees certain rights and protections to 
individual association members and grants associations the right to enforce rules and 
regulations and to impose and enforce liens for unpaid assessments.6

In the Property Act, the General Assembly defines the term “declaration,” in part, as

any instrument, however denominated, recorded among the land 
records of the county or city in which the development or any 
part thereof is located, that either (i) imposes on the association 
maintenance or operational responsibilities for the common area or 
(ii) creates the authority in the association to impose on lots, or on the 
owners or occupants of such lots, or on any other entity any mandatory 
payment of money in connection with the provision of maintenance 
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and/or services for the benefit of some or all of the lots, the owners 
or occupants of the lots, or the common area. “Declaration” includes 
any amendment or supplement to the instruments described in this 
definition.[7]

When the language of a statutory provision is plain and unambiguous, its plain 
meaning must be applied.8 The definition of the term “declaration” is clear and unam-
biguous. Therefore, the words must be taken as written.9 Where ambiguity exists, 
however, it is a basic rule of statutory construction that when construing statutes on 
the same subject matter, the statutes should be harmonized if possible.10 You relate 
that amendments to the Property Act, enacted subsequent to the establishment of cer-
tain developments, appear to create ambiguity. Therefore, you are concerned that these 
developments may not be subject to the Property Act.

The facts you provide show that a development for which a declaration was recorded 
after January 1, 1959, and prior to the enactment of the Subdivided Land Sales 
Act and the Property Act would conform to the Property Act’s definition of “dec-
laration” provided it meets the requirements of a property owners’ association under 
the Property Act.11 The determination whether a covered development with a decla-
ration that does not provide for amendment may legally rely on §§ 55-508(A) and 
55-515.1(D) to apply the Property Act to the development requires that the two 
statutes be harmonized.

The plain meaning of the applicability of the Property Act and the definition of the term 
“declaration” support the conclusion that a development with a declaration recorded 
after January 1, 1959, is subject to the provisions of the Property Act. In construing 
§§ 55-508(A) and 55-515.1(D) together, when the declaration of a development or its 
property owners’ association does not provide for amendment, the declaration may be 
amended pursuant to §§ 55-515.1(D) and 55-508(A) to apply the Property Act to such 
development.12

CONCLUSION

Accordingly, it is my opinion that a development with a declaration recorded after 
January 1, 1959, is subject to the provisions of the Virginia Property Owners’ Associ-
ation Act. It further is my opinion that a development with such declaration or its 
property owners’ association may, pursuant to § 55-508(A)(6), amend its declaration 
by a two-thirds vote of the owners to apply the provisions of the Act to the development 
when the declaration is silent regarding amendment or the amendment is made in 
accordance with the declaration.

1
In your request, you use the terms “development” and “home subdivision” interchangeably. The 

Virginia Property Owners’ Association Act defines “development” as “real property located within this 
Commonwealth subject to a declaration which contains both lots, at least some of which are residential 
or are occupied for recreation purposes, and common areas with respect to which any person, by virtue 
of ownership of a lot, is a member of an association and is obligated to pay assessments provided for in a 
declaration.” VA. CODE ANN. § 55-509 (2003). The Act further deems the term “subdivision” “to correspond 
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with the term ‘development.’” § 55-508(A) (Supp. 2005). For the purposes of this opinion, I shall use the 
term “property owners’ association,” as defined by the Property Act, to refer to the governance structure of a 
development. See § 55-509 (defining “property owners’ association” as “an incorporated or unincorporated 
entity upon which responsibilities are imposed and to which authority is granted in the declaration”).
2
See tit. 55, ch. 26, §§ 55-508 to 55-516.2 (2003 & Supp. 2005).

3
See 1978 Va. Acts ch. 510, at 752, 752-61 (enacting Subdivided Land Sales Act; codified, as amended, at 

tit. 55, ch. 19, §§ 55-336 to 55-338, 55-341 to 55-344, 55-347, 55-349 (not set out)).
4
1989 Va. Acts ch. 679, at 1575, 1575-80 (consisting of §§ 55-508 to 55-516). Sections 55-508 to 55-516.2, 

as amended, currently comprise the Virginia Property Owners’ Association Act.
5
Section 55-508(A).

6
See §§ 55-508 to 55-516.2; Op. Va. Att’y Gen.: 2002 at 266, 266-67; 1997 at 164, 165.

7
Section 55-509; see also Dogwood Valley Citizens Ass’n v. Winkelman, 267 Va. 7, 12, 590 S.E.2d 358, 

360 (2004) (construing provisions of Property Act).
8
City of Winchester v. Am. Woodmark Corp., 250 Va. 451, 457, 464 S.E.2d 148, 152 (1995); S. Ry. Co. v. 

City of Richmond, 175 Va. 308, 312, 8 S.E.2d 271, 272 (1940).
9
Brown v. Lukhard, 229 Va. 316, 321, 330 S.E.2d 84, 87 (1985).

10
See 1985-1986 Op. Va. Att’y Gen. 108, 111.

11
See Dogwood Valley, 267 Va. at 13, 590 S.E.2d at 361 (“‘[I]t is clear that in order to qualify under the 

[Property Owners’ Association Act] an association must posses both the power to collect a fixed assessment 
or to make variable assessments and a corresponding duty to maintain the common area. In addition, these 
conditions must be expressly stated in a recorded instrument in the land records of the jurisdiction where 
some portion of the development is located.’” (alteration in original) (quoting Anderson v. Lake Arrow-
head Civic Ass’n, 253 Va. 264, 271-72, 483 S.E.2d 209, 213 (1997))).
12

See 1997 Op. Va. Att’y Gen., supra note 6, at 166-67.

OP. NO. 05-071
PROPERTY AND CONVEYANCES: PROPERTY OWNERS’ ASSOCIATION ACT.
No statute directly addresses statutory authority allowing homebuilders to maintain 
majority control of property owners’ association until construction of community property 
is completed and transferred to association. Any recourse that association may have 
regarding defective community property is private cause of action.

THE HONORABLE ROBERT G. MARSHALL
MEMBER, HOUSE OF DELEGATES
JANUARY 4, 2006

ISSUES PRESENTED

You ask whether statutory authority exists that allows homebuilders to maintain major-
ity control of a property owners’ association until construction of community property 
is completed and transferred to the association. If so, you further ask what recourse 
a homeowner has when community property turns out to be defective in material or 
workmanship.

RESPONSE

I find no statute that directly addresses your inquiry or that prohibits a developer-
homebuilder from maintaining majority control of a property owners’ association un-
til construction of community property is completed and transferred to the association. 
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Any recourse that a homeowner may have regarding defective community property, 
whether in material or workmanship, is a private cause of action.

BACKGROUND

You relate that property owners’ associations have contacted you regarding problems 
that they have experienced with builders transferring defective community property 
to the associations. You explain that the most recent instance has involved defects in 
the construction of a swimming pool.

APPLICABLE LAW AND DISCUSSION

The 1989 Session of the General Assembly established the Virginia Property 
Owners’ Association Act in Chapter 26 of Title 551 to govern the operation of 
property owners’ associations. The Act guarantees certain rights and protections to 
individual association members and grants associations the right to enforce rules and 
regulations and to impose and enforce liens for unpaid assessments.2 You inquire 
regarding the statutory authority that allows a developer-homebuilder to maintain 
majority control of a property owners’ association until construction of community 
property is completed and transferred to the association.

The association, as defined by the Virginia Property Owners’ Association Act, “means 
the property owners’ association.”3 “[A]ny person, by virtue of ownership of a lot, is 
a member of an association” governed by the Act.4 Property owners’ associations are 
to be governed by a board of directors and through the promulgation of resolutions 
or bylaws.5

You further inquire regarding the remedies available to homeowners where defective 
community property is ultimately transferred by the developers. The issues related to 
whether property is defective and the appropriate remedy for any defect are factual 
questions for the appropriate tribunal.6 Essentially, the remedy is a private cause of 
action.

CONCLUSION

Accordingly, I find no statute that directly addresses your inquiry or that prohibits 
a developer-homebuilder from maintaining majority control of a property owners’ 
association until construction of community property is completed and transferred to 
the association. Any recourse that a homeowner may have regarding defective com-
munity property, whether in material or workmanship, is a private cause of action.

1
1989 Va. Acts ch. 679, at 1575, 1575-80 (consisting of §§ 55-508 to 55-516). Sections 55-508 to 55-516.2, 

as amended, currently comprise the Virginia Property Owners’ Association Act.
2
See VA. CODE ANN. §§ 55-508 to 55-516.2 (2003 & Supp. 2005); Op. Va. Att’y Gen.: 2002 at 266, 266-67; 

1997 at 164, 165.
3
Section 55-509 (2003).

4
Id. (defining “development”).

5
Id. (defining “board of directors”).

6
See 2002 Op. Va. Att’y Gen. 144, 147 (noting that Attorney General declines to render official opinions 

when request involves determination of questions of fact rather than questions of law).
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OP. NO. 06-008
PROPERTY AND CONVEYANCES: RECORDATION OF DOCUMENTS – IN GENERAL.
Clerk of court of record may not record certified copy of instrument previously recorded 
in his court although copy contains additional exhibits or modification or change to legal 
description of real property conveyed.

THE HONORABLE RAY S. CAMPBELL JR.
CAROLINE COURT CIRCUIT COURT CLERK
FEBRUARY 16, 2006

ISSUE PRESENTED

You inquire regarding whether there is statutory authority for the recordation of a 
certified copy of an instrument previously recorded in your court to which exhibits, 
which were not included with the original recorded instrument, were added or modifi-
cations or changes to the legal description of the real property were made.

RESPONSE

It is my opinion that a clerk of a court of record may not record a certified copy of 
an instrument previously recorded in his court even though the certified copy has 
additional exhibits attached to it or contains a modification or change to the legal 
description of the real property conveyed thereby.

BACKGROUND

You advise that pursuant to § 55-109, your office previously has recorded a certified 
copy of an instrument recorded in another jurisdiction upon presentation of an affida-
vit that the original instrument has been lost or destroyed. You observe, however, that 
§ 55-109 does not provide for rerecording a certified copy of an instrument within 
the same jurisdiction where it was originally recorded.

APPLICABLE LAW AND DISCUSSION

Section 55-106 requires that a clerk of the circuit court of any county or city, “[e]xcept 
when it is otherwise provided, … shall admit to record any such writing as to any 
person whose name is signed thereto with an original signature, … when it shall 
have been acknowledged by him.” Section 55-108 provides that such writing “shall 
be an original or first generation printed form, or legible copy thereof, pen and ink 
or typed ribbon copy, and shall meet the standards for instruments as adopted under 
§§ 17.1-227 and 42.1-82 of the Virginia Public Records Act.” The use of the word 
“shall” in a statute generally implies that its terms are intended to be mandatory, rather 
than permissive or directive.1 A clerk’s authority to refuse to record an instrument is 
very limited.2 Further, assuming that a document meets the parameters required by 
statute, a clerk may not inquire as to its legal sufficiency or add requirements for 
recording.3

Section 55-109 authorizes a certified copy of an instrument previously recorded in 
another county or city in the Commonwealth to be admitted to record in the court 
of another county based upon an affidavit that the original instrument has been lost. 
Section 55-110 authorizes the same procedure for deeds that were recorded prior to 
the formation of the State of West Virginia in any county or city in the Commonwealth 
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that is now a part of West Virginia. I am not aware of another statute that authorizes 
the recordation of a certified copy of an instrument previously recorded in the same 
court, whether or not such copy includes the addition of exhibits or modifications or 
changes to the legal description of the real property conveyed thereby.

Section 55-106 clearly requires recordation of original writings that are signed by 
the parties to be charged.4 Sections 55-109 and 55-110 provide for recordation of 
copies where the original writings admitted to record in another county or city are 
lost. Because the writing about which you inquire is a certified copy of an instrument 
originally recorded in your court, which does not reflect the original signatures of the 
parties, it does not meet the requirements of § 55-106 or the circumstances required 
by § 55-109 or § 55-110. Accordingly, you are not statutorily authorized to record 
such writing.5

When applicable statutes are expressed in plain and unambiguous terms, whether 
general or limited, it is assumed that the General Assembly means what it plainly has 
expressed, and no room is left for construction.6 Applying the clear language of the 
pertinent statutory provisions to your inquiry, it is my opinion that the clerk of a court 
of record is not authorized to record a certified copy of an instrument previously 
recorded in his court even though exhibits have been added or modifications or 
changes have been made to the legal description of the real property.

CONCLUSION

Accordingly, it is my opinion that a clerk of a court of record may not record a certified 
copy of an instrument previously recorded in his court even though the certified copy 
has additional exhibits attached to it or contains a modification or change to the legal 
description of the real property conveyed thereby.

1
See Andrews v. Shepherd, 201 Va. 412, 414, 111 S.E.2d 279, 281-82 (1959); see also Schmidt v. City of 

Richmond, 206 Va. 211, 218, 142 S.E.2d 573, 578 (1965); Op. Va. Att’y Gen.: 1998 at 56, 58; 1996 at 178, 
178; 1991 at 238, 240; 1989 at 250, 251-52; 1985-1986 at 133, 134.
2
See 1984-1985 Op. Va. Att’y Gen. 380, 381; see also VA. CODE ANN. § 55-58.1 (2003) (setting forth 

specific requirements for recording deeds of trust); § 55-106 (2003) (providing that, except as otherwise 
provided, circuit court clerk must record writings with original signatures that are acknowledged or prov-
ed); § 55-106.5 (2003) (providing that “[a] clerk may refuse any document for recording in which the 
name or names of the person under which the document is to be indexed does not legibly appear or is 
not otherwise furnished”); § 55-108 (Supp. 2005) (setting forth standards for writings to be docketed or 
recorded).
3
See 1986-1987 Op. Va. Att’y Gen. 159, 160; see also Op. Va. Att’y Gen.: 1999 at 220, 220-21; 1984-1985, 

supra note 2, at 381.
4
See Abrahams v. Ball, 122 Va. 197, 203-04, 94 S.E. 799, 801 (1918).

5
See 2003 Op. Va. Att’y Gen. 60, 60 (concluding that scope of powers of clerk of court must be determined 

by reference to applicable statutes); see also Op. Va. Att’y Gen: 1986-1987 at 279, 279 (concluding that 
“notice of planned fraudulent lien” is not recordable because it is not type of writing contemplated to be 
recorded); 1975-1976 at 283, 283 (concluding that affidavit merely describing historical events is not 
recordable); 1967-1968 at 55, 55 (concluding that there is no authority for clerk to record petition in 
bankruptcy); 1958-1959 at 30, 31 (concluding that “notice of lease pending” is not required to be recorded 
if it is not contract related to real property).
6
Town of South Hill v. Allen, 177 Va. 154, 165, 12 S.E.2d 770, 774 (1941).
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OP. NO. 06-064
PUBLIC SERVICE COMPANIES: CREATION AND POWERS OF PUBLIC SERVICE CORPS.
Natural gas company may enter onto landowner’s property where such landowner has 
not responded to notices given by company, provided company complies with notice 
requirements for right of entry.

THE HONORABLE FRANK W. WAGNER
MEMBER, SENATE OF VIRGINIA
AUGUST 24, 2006

ISSUE PRESENTED

You ask whether pursuant to § 56-49.01 a natural gas company may enter onto the 
property of landowner where such landowner has not responded to notices provided 
by the natural gas company.

RESPONSE

It is my opinion that a natural gas company may enter onto the property of a land-
owner where such landowner has not responded to the notices given by the natural gas 
company, provided the company complies with the notice requirements in § 56-49.01.

APPLICABLE LAW AND DISCUSSION

Section 56-49.01 provides, in part, that:

A. Any firm, corporation, company, or partnership, organized for the 
bona fide purpose of operating as a natural gas company as defined 
in 15 U.S.C. § 717a, as amended, may make such examinations, 
tests, hand auger borings, appraisals, and surveys for its proposed 
line or location of its works … and for such purposes … may enter 
upon any property without the written permission of its owner if 
(a) the natural gas company has requested the owner’s permission 
to inspect the property as provided in subsection B, (b) the owner’s 
written permission is not received prior to the date entry is proposed, 
and (c) the natural gas company has given the owner notice of intent 
to enter as provided in subsection C.…

B. A request for permission to inspect shall (i) be sent to the own-
er by certified mail, (ii) set forth the date such inspection is proposed 
to be made, and (iii) be made not less than 15 days prior to the date of 
the proposed inspection.

C. Notice of intent to enter shall (i) be sent to the owner by certi-
fied mail, (ii) set forth the date of the intended entry, and (iii) be made 
not less than 15 days prior to the date of mailing of the notice of intent 
to enter.

D. Any entry by this section shall not be deemed a trespass.

“[A] fundamental rule of statutory construction requires that courts view the entire body 
of legislation and the statutory scheme to determine the ‘true intention of each part.’ 
In construing statutes, courts should give the fullest possible effect to the legislative 
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intent embodied in the entire statutory enactment.”1 One must look to the entire statute 
to ascertain the intent of the General Assembly.2

Section 56-49.01 clearly sets forth a procedure for the right of entry onto private 
land by natural gas companies to the extent necessary “for the bona fide purpose of 
operating a natural gas company.” Section 56-49.01(B) contemplates that the initial 
step by the natural gas company to enter private property is to seek the permission of 
the landowner by providing notice of an inspection not more than fifteen days prior 
to the proposed inspection. Section 56-49.01(C) addresses the potential problem 
of a landowner that fails to respond to the request for permission to enter or who 
denies the natural gas company the right to enter by providing a mechanism for such 
company to notify the landowner of its intent to enter upon the property.3

I also note that § 56-49.01(D) provides that entry onto private land pursuant 
to § 56-49.01 “shall not be deemed a trespass.” Section 56-49.01(D) would be 
meaningless should a natural gas company be required to have the explicit permission 
of a landowner to enter onto private land. An important rule of statutory construction 
is that “‘every part of a statute is presumed to have some effect and no part will 
be considered meaningless unless absolutely necessary.’”4 Thus, § 56-49.01(D) 
confirms that entry onto private land by a natural gas company without permission 
to enter is authorized as long as such company complies with the notice provisions 
of § 56-49.01.

CONCLUSION

Accordingly, it is my opinion that a natural gas company may enter onto the property 
of a landowner where such landowner has not responded to the notices given by the 
natural gas company, provided the company complies with the notice requirements 
in § 56-49.01.

1
Va. Real Estate Bd. v. Clay, 9 Va. App. 152, 157, 384 S.E.2d 622, 625 (1989) (quoting McDaniel v. Com-

monwealth, 199 Va. 287, 292, 99 S.E.2d 623, 627 (1957)) (citation omitted).
2
See Commonwealth v. Jones, 194 Va. 727, 731, 74 S.E.2d 817, 820 (1953) (noting that to derive true pur-

pose of act, “statute should be construed so as to give effect to its component parts.”).
3
The purpose of § 56-49.01 is to “provide[] interstate natural gas companies with the same limited right 

of entry for survey and study purposes that is granted to intrastate natural gas companies.” See 2004 S.B. 
663, Fiscal Impact Statement (enrolled) (Mar. 25, 2004), available at http://leg1.state.va.us/cgi-bin/legp504.
exe?041+oth+SB663FER171+PDF.
4
Sansom v. Bd. of Supvrs., 257 Va. 589, 595, 514 S.E.2d 345, 349 (1999) (quoting Hubbard v. Henrico 

Ltd. P’ship, 255 Va. 335, 340, 497 S.E.2d 335, 338 (1998)), quoted in 2000 Op. Va. Att’y Gen. 117, 118.

OP. NO. 06-096
STATE WATERS, PORTS AND HARBORS: CONSERVATION OF WATER RESOURCES; STATE WATER 
CONTROL BOARD.
No authority for State Water Control Board to impose limitations on thermal effluent 
involved in discharges by Dominion Nuclear North Anna, LLC, from North Anna Power 
Station reactors.
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MR. DAVID K. PAYLOR
DIRECTOR, DEPARTMENT OF ENVIRONMENTAL QUALITY
NOVEMBER 30, 2006

ISSUE PRESENTED

You ask whether the State Water Control Board can by permit impose thermal effluent 
limitations on the discharge by Dominion Nuclear North Anna, LLC, from its reactors 
at its North Anna Power Station into a series of connected cooling lagoons.

RESPONSE

It is my opinion that the State Water Control Board does not have the legal authori-
zation to impose limitations on thermal effluent involved in discharges by Dominion 
Nuclear North Anna, LLC, from its reactors at its North Anna Power Station.

BACKGROUND

You state that Dominion Nuclear North Anna, LLC (“Dominion”), operates two nuclear 
reactors at its North Anna Power Station (“NAPS”). Further, NAPS disposes waste 
heat by running water from the North Anna Reservoir through condensers. The heated 
water is then discharged to a series of three connected cooling lagoons, separated from 
the main body of the lake by dikes. You relate that the lagoons are owned and operated 
by Dominion and collectively are referred to as the Waste Heat Treatment Facility 
(“WHTF”). WHTF discharges to the North Anna Reservoir through a dike owned and 
operated by Dominion. Together, the Reservoir and the lagoons make up Lake Anna. 
You state that WHTF was designed, built, and permitted by the State Water Control 
Board to be used as a treatment facility for waste heat. Dominion considers WHTF to 
be an integral part of the power station. Because WHTF specifically was designed as a 
waste treatment system, you indicate that the Board has not imposed restrictions on the 
discharge of heat from NAPS into WHTF.

APPLICABLE LAW AND DISCUSSION

The Virginia Pollutant Discharge Elimination System (“VPDES”) program1 is 
administered by the State Water Control Board2 under the State Water Control Law3 
pursuant to approval by the federal Environmental Protection Agency (“EPA”).4 The 
VPDES program regulates the discharge of pollutants, including waste heat, into 
“surface waters” from point sources such as those about which you inquire. The Board 
has adopted regulations to implement this program.5

The key to answering the question you raise is found in 9 VAC 25-31-10 of the VPDES 
program. In defining “surface waters” for the purpose of establishing the jurisdiction of 
this program, the Board provides that:

“Surface waters” means:
….

7. Wetlands adjacent to waters (other than waters that are them-
selves wetlands) identified in subdivisions 1 through 6 of this definition.
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Waste treatment systems, including treatment ponds or lagoons 
designed to meet the requirements of the C[lean] W[ater] A[ct] and 
the law, are not surface waters.[6]

Based on this clear regulatory language, you indicate that the Board historically has 
rejected jurisdiction over such matters and has declined to regulate WHTF under the 
VPDES program.7 Additionally, the Board has not imposed conditions on the dis-
charge of waste heat into WHTF from NAPS.8

While the language of 9 VAC 25-31-10 would not appear to require interpretation, an 
agency’s interpretation and enforcement of its regulations is entitled to great defer-
ence.9 Courts will not overturn an agency’s interpretation of its regulations unless it 
is found to be arbitrary and capricious.10 Conversely, an agency that ignores both the 
plain language and its prior consistent application of a regulation risks a successful 
challenge to any effort to change such application.11

CONCLUSION

Accordingly, it is my opinion that the State Water Control Board does not have the 
legal authorization to impose limitations on thermal effluent involved in discharges 
by Dominion Nuclear North Anna, LLC, from its reactors at its North Anna Power 
Station.

1
See 9 VA. ADMIN. CODE §§ 25-31-10 to 25-31-940 (2004 & Supp. 2006).

2
See VA. CODE ANN. tit. 62.1, ch. 3.2, §§ 62.1-44.36 to 62.1-44.44 (2006) (setting forth statutory scheme 

governing conservation of water resources and State Water Control Board).
3
See tit. 62.1, ch. 3, §§ 62.1-44.2 to 62.1-44.34:28 (2006) (“State Water Control Law”).

4
The federal Clean Water Act establishes a permit requirement for discharges of pollutants into waters of 

the United States. See 33 U.S.C.S. §§ 1342 to 1345 (LexisNexis 2001); 40 C.F.R. pt. 123 (2006). The EPA 
Administrator approved the State Water Control Board’s program on March 31, 1975. See Environmental 
Protection Agency, NPDES Permit Program Results for Virginia, available at http://cfpub.epa.gov/npdes/
stateinfo.cfm?&view=state&state_ id=47&state=VA (last visited Nov. 1, 2006); see also 40 Fed. Reg. 
20,129 (May 8, 1975).
5
See supra note 1.

6
9 VA. ADMIN. CODE § 25-31-10 (Supp. 2006) (emphasis added). The State Water Control Board has the 

authority under state law to define “state waters” and “surface waters” and its VPDES regulations were 
lawfully adopted. 1999 Op. Va. Att’y Gen. 179, 180-81. The comparable federal regulation, 40 C.F.R. 
§ 122.2, which defines “waters of the United States” in subpart g thereof, also contains an exemption 
for waste treatment systems. That regulation, however, specifically excludes “cooling ponds” from the 
definition of such systems. The regulations of the State Water Control Board were approved by EPA and 
contain no such exclusion. See supra note 4 and accompanying text.
7
See infra note 8.

8
You indicate that the State Water Control Board has imposed permit conditions on discharges of heated 

water into the North Anna Reservoir from WHTF. This is consistent with the Board’s treatment of the 
Reservoir as a surface water under VPDES regulations.
9
Holtzman Oil Corp. v. Commonwealth, 32 Va. App. 532, 539, 529 S.E.2d 333, 337 (2000); Hilliards v. 

Jackson, 28 Va. App. 475, 479-80, 506 S.E.2d 547, 550 (1998); Va. Real Estate Bd. v. Clay, 9 Va. App. 
152, 160, 384 S.E.2d 622, 627 (1989).
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10
Johnston-Willis, Ltd. v. Kenley, 6 Va. App. 231, 246, 369 S.E.2d 1, 9 (1988), quoted in Fralin v. Kozlowski, 

18 Va. App. 697, 701, 447 S.E.2d 238, 240 (1994).
11

Any such challenge would, of course, be brought under Virginia’s Administrative Process Act. See 
§§ 2.2-4000 to 2.2-4031 (2005 & Supp. 2006). Under § 2.2-4027 of the Act, a party challenging a deci-
sion of the State Water Control Board would need to show, inter alia, “compliance with … jurisdiction 
limitations” and “the substantiality of the evidentiary support for findings of fact.” Based on the facts 
you provide and 9 VAC 25-31-10, any effort by the Board to regulate the situation you describe may not 
withstand judicial scrutiny.

OP. NO. 06-066
TAXATION: REAL PROPERTY TAX – EXEMPTIONS FOR ELDERLY AND HANDICAPPED – LOCAL 
DEFERRAL OF REAL ESTATE TAX.
Distributions from IRAs, 401Ks, and similar retirement plans are considered income for 
purposes of determining eligibility for exemption or deferral of taxes on property.

THE HONORABLE INGRID H. MORROY
ARLINGTON COUNTY COMMISSIONER OF THE REVENUE
OCTOBER 19, 2006

ISSUE PRESENTED

You ask whether distributions, including lump sum and periodic distributions, from 
IRAs, 401Ks, and similar retirement plans are considered income for purposes of deter-
mining eligibility for the exemption or deferral of taxes on property pursuant to Articles 
2 and 2.1, Chapter 32 of Title 58.1.

RESPONSE

It is my opinion that distributions from IRAs, 401Ks, and similar retirement plans are 
considered income for purposes of determining eligibility for the exemption or deferral 
of taxes on property pursuant to Articles 2 and 2.1, Chapter 32 of Title 58.1.

BACKGROUND

You relate that a person receives distributions from various IRAs, including both 
traditional and Roth IRAs. You note that should these distributions be considered 
income under § 58.1-3210, he will not qualify for the exemption or deferral from real 
estate taxes. You also note that when the distributions are not considered income, he 
will qualify for tax relief.

APPLICABLE LAW AND DISCUSSION

Article X, § 6(b) of the Constitution of Virginia authorizes the General Assembly to 
enact general laws that authorize local governing bodies to provide for the complete 
or partial exemption of real estate or personal property from local property taxes. The 
exemption applies to real property that is designed for continuous habitation and is 
owned by and occupied as the sole dwelling of persons not less than sixty-five years 
of age or persons who are permanently and totally disabled “who are deemed by 
the General Assembly to be bearing an extraordinary tax burden on said property in 
relation to their income and financial worth.”1
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The General Assembly has enacted such general laws in Articles 2 and 2.1 of Chapter 32 
of Title 58.1, §§ 58.1-3210 through 58.1-3219.3. Specifically, § 58.1-3210(A) authorizes 
local governing bodies to adopt ordinances granting exemptions from, deferrals of, or 
combinations thereof from the taxation of real estate. To qualify for an exemption or de-
ferral, the property must be owned by and occupied as the sole dwelling of a person who 
is at least sixty-five years of age.2 If authorized by the ordinance, a person determined to 
be permanently and totally disabled with the meaning of § 58.1-3217 is entitled to such 
exemption or deferral.3 Any such ordi-nance enacted by a local governing body is subject 
to the restrictions and exemptions set forth in § 58.1-3211. These restrictions include limi-
tations on the total combined in-come received from all sources during the preceding 
calendar year by the owners of the dwelling who use it as their principal residence and the 
owners’ relatives who live in the dwelling.4

Section 58.1-3211(5) defines income as the “total gross income from all sources, without re-
gard to whether a tax return is actually filed.” Additionally, § 58.1-3211(5) exempts life insurance 
benefits and receipts from borrowing or other debt from income. The statute is silent, however, 
regarding exemptions for distributions from IRAs, 401Ks, and similar retire-ment vehicles. A 
prior opinion of the Attorney General addressed the issue of whether periodic payments from 
retirement plans should be included as income and concluded that “periodic annuity or retire-
ment payments, made on a regular basis, should be considered part of income.”5

CONCLUSION

Accordingly, it is my opinion that distributions from IRAs, 401Ks, and similar retirement 
plans are considered income for purposes of determining eligibility for the exemption or 
deferral of taxes on property pursuant to Articles 2 and 2.1, Chapter 32 of Title 58.1.

1
VA. CONST. art. X, § 6(b).

2
VA. CODE ANN. § 58.1-3210(A) (2004).

3
Id.

4
Section 58.1-3211(1)(a) (Supp. 2006).

5
1973-1974 Op. Va. Att’y Gen. 401, 401 (interpreting § 58-760.1, predecessor to § 58.1-3211). Subsequent 

opinions of this Office have concluded that retirement payments are included as income for purposes of 
§ 58.1-3211.  Op. Va. Att’y Gen.: 1992 at 175, 177; 1987-1988 at 527, 528; 1985-1986 at 304, 304. “[T]he 
General Assembly is presumed to have knowledge of the Attorney General’s interpretation of statutes, and the 
General Assembly’s failure to make corrective amendments evinces legislative acquiescence in the Attorney 
General’s interpretation.” City of Winchester v. Am. Woodmark Corp., 250 Va. 451, 458, 464 S.E.2d 148, 
153 (1995); see also 2005 Op. Va. Att’y Gen. 13, 15. The rationale applied in this opinion to exemptions or 
deferrals pursuant to § 58.1-3210 is equally applicable to deferrals from real estate taxes enacted by local 
governing bodies pursuant to § 58.1-3219. I note, however, that the deferral program under § 58.1-3219 is 
not applicable to real estate that participates in a relief of deferral program for the elderly or permanently or 
totally disabled pursuant to Article 2, Chapter 32 of Title 58.1. Section 58.1-3219.3(1) (2004).

OP. NO. 06-029
TAXATION: REVIEW OF LOCAL TAXES – CORRECTION OF ASSESSMENTS, REMEDIES AND 
REFUNDS — REAL PROPERTY TAX – SPECIAL ASSESSMENT FOR LAND PRESERVATION.
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Transmittal of electronic data containing information to abate erroneous assessments for 
real estate and personal property does not satisfy requirement that copy be certified to 
treasurer; such transmittal constitutes sufficient notice that roll-back taxes are due.

THE HONORABLE JUDY S. CROOK
COMMISSIONER OF THE REVENUE FOR FRANKLIN COUNTY
MAY 31, 2006

ISSUES PRESENTED

You ask whether electronic entries containing corrected information necessary to abate 
erroneous real estate and personal property assessments transmitted by a commissioner 
of the revenue to a treasurer for viewing satisfies the requirement in § 58.1-3981(E) for 
certification of such corrections to the treasurer. You also ask whether the transmittal of 
such electronic entries to the treasurer constitutes sufficient notification that a land use 
roll-back tax should be billed and collected pursuant to § 58.1-3237.

RESPONSE

It is my opinion that the transmittal to the treasurer of electronic entries of the informa-
tion necessary to abate erroneous assessments for both real estate and personal property 
does not satisfy the requirement of § 58.1-3981(E) that a copy of such correction be 
certified to the treasurer. It is my opinion, however, that the transmittal of such electronic 
entries to the treasurer constitutes sufficient notice under § 58.1-3237.

BACKGROUND

You advise that you utilize a computer program to enter the information necessary 
to abate erroneous assessments for both real estate and personal property tax. You 
state that the program contains all the information necessary for the treasurer to make 
adjustments to the tax records. When the information is keyed into the program by 
personnel in your office, you advise that the treasurer has instant access to view and 
print copies of the corrected assessments. You also advise that your office prints copies 
of the abatement, and you retain a paper copy of the abatement in your files. Finally, 
you relate that the software program is maintained by the Franklin County Information 
Technology Department and is not transmitted through use of the Internet.

You advise further that your office calculates the roll-back tax statement and transmits it 
to the Treasurer in the same manner. The computer console screen contains all of the in-
formation required to bill for the roll-back tax, including the interest that has accrued.

APPLICABLE LAW AND DISCUSSION

The Commonwealth follows the Dillon Rule1 of strict construction of statutory 
provisions and its corollary that “[t]he powers of county boards of supervisors are 
fixed by statute and are limited to those powers conferred expressly or by necessary 
implication.”2 The Dillon Rule of strict construction is applicable to constitutional 
officers.3

The commissioner of the revenue is a constitutional officer whose duties “shall be pre-
scribed by general law or special act” of the General Assembly.4 The duties of com-
missioners are set out specifically in Article 1, Chapter 31 of Title 58.1, §§ 58.1-3100 
through 58.1-3122.2, as well as generally in Titles 15.2 and 58.1.5
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Section 58.1-3981(E) provides, in part, that “[a] copy of any correction made under 
this section shall be certified by the commissioner or such other official to the trea-
surer of his county, city or town.” The primary goal of statutory interpretation is to 
ascertain and give effect to the intent of the legislature.6 Furthermore, under well-
accepted principles of statutory construction, when a statute creates a specific grant 
of authority, the authority exists only to the extent specifically granted in the statute.7 
The General Assembly, however, does not define the term “certified” as it is used in 
§ 58.1-3981(E). Generally, when a particular word in a statute is not defined therein, 
the word must be given its ordinary meaning.8 The term “certify” generally means 
“to authenticate or verify in writing.”9 Under the doctrine of noscitur a sociis,10 I 
am required to construe the term “certify” with reference to the words with which 
it is used in § 58.1-3981(E). The General Assembly requires that a “copy” of the 
correction be “certified” to the treasurer. A “copy” is “an imitation or reproduction 
of an original.”11

I am not aware of any statutory provision which authorizes a commissioner to trans-
mit by electronic means without written verification or authentication the information 
necessary to abate erroneous assessments for both real estate and personal property. 
I must, therefore, conclude that the ability of the treasurer to view the information neces-
sary to abate erroneous assessments for both real estate and personal property does not 
comply with § 58.1-3981(E), which requires that a copy of such correction be certified 
to the treasurer.

Article 4, Chapter 32 of Title 58.1, §§ 58.1-3229 through 58.1-3244, provides for the 
special assessment of real property for land preservation. In general, to qualify for land 
use assessment and taxation: (1) agricultural or horticultural property must consist of a 
minimum of five acres; (2) forest property must consist of a minimum of twenty acres; and 
(3) open-space property must consist “of a minimum of five acres or such greater minimum 
acreage as may be prescribed” by the locality.12 Section 58.1-3233(2) provides that 
“[t]he minimum acreage requirements for special classifications of real estate shall be 
determined by adding together the total area of contiguous real estate excluding re-
corded subdivision lots recorded after July 1, 1983, titled in the same ownership.”

Section 58.1-3237(A) provides that when the use by which property qualified for 
special assessment changes to a nonqualifying use or the zoning of the real estate is 
changed to a more intensive use at the request of the owner or his agent, the property 
becomes subject to roll-back taxes.13 Section 58.1-3237(D) requires the commis-
sioner to “forthwith determine and assess the roll-back tax” that “shall be paid to the 
treasurer within thirty days of the assessment.” The General Assembly does not spec-
ify the manner in which the treasurer is to be notified by the commissioner when a 
land use roll-back tax should be billed and collected.

In determining legislative intent, the rule is clear that where a power is conferred and the 
mode of its execution is specified, no other method may be selected; any other means 
would be contrary to legislative intent and, therefore, unreasonable.14 A necessary cor-
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ollary is that where a grant of power is silent upon its mode of execution, a method of 
exercise clearly contrary to legislative intent, or inappropriate to the ends sought to be 
accomplished by the grant, also would be unreasonable.15

“Consistent with the necessity to uphold legislative intent, the doctrine of implied 
powers should never be applied to create a power that does not exist or to expand an 
existing power beyond rational limits.”16 Always, the test in application of the doc-
trine is reasonableness, in which concern for what is necessary to promote the public 
interest is a key element.17

Because the General Assembly does not clearly specify the manner in which the 
treasurer is to be notified when a land use roll-back tax should be billed and col-
lected, application of the doctrine of implied powers dictates the conclusion that 
transmittal to and access by the treasurer of the computer screen containing all the 
information required for billing the roll-back tax, including the interest that has 
accrued, is a reasonable method for communicating the roll-back tax billing. The test 
of reasonableness leads me to conclude that the public interest clearly is promoted 
by such a process of notification. Therefore, it is my opinion that transmittal to and 
access by the treasurer of the computer screen is sufficient notice for notification to 
collect the roll-back tax.

CONCLUSION

Accordingly, it is my opinion that the transmittal to the treasurer of electronic entries 
of the information necessary to abate erroneous assessments for both real estate and 
personal property does not satisfy the requirement of § 58.1-3981(E) that a copy of 
such correction be certified to the treasurer. It is my opinion, however, that the trans-
mittal of such electronic entries to the treasurer constitutes sufficient notice under 
§ 58.1-3237.

1
City of Richmond v. Bd. of Supvrs., 199 Va. 679, 684-85, 101 S.E.2d 641, 644-45 (1958) (noting Dillon’s 

Rule that municipal corporations have only those powers expressly granted, those necessarily or fairly 
implied therefrom, and those that are essential and indispensable).
2
County Bd. v. Brown, 229 Va. 341, 344, 329 S.E.2d 468, 470 (1985).

3
1984-1985 Op. Va. Att’y Gen. 284, 284.

4
VA. CONST. art. VII, § 4.

5
See Op. Va. Att’y Gen.: 2005 at 157, 158 (forthcoming May 2006); 2000 at 204, 205.

6
See Turner v. Commonwealth, 226 Va. 456, 459, 309 S.E.2d 337, 338 (1983).

7
See 2A NORMAN J. SINGER, SUTHERLAND STATUTORY CONSTRUCTION § 47.23 (6th ed. 2000); Op. Va. Att’y Gen.: 

1992 at 145, 146; 1989 at 252, 253; 1980-1981 at 209, 209-10.
8
See McKeon v. Commonwealth, 211 Va. 24, 27, 175 S.E.2d 282, 284 (1970).

9
BLACK’S LAW DICTIONARY 241 (8th ed. 2004) (certified is the adjective of the verb “certify”).

10
“The meaning of a word … takes color and expression from the purport of the entire phrase of which it 

is a part, and it must be construed so as to harmonize with the context as a whole.” Kohlberg v. Va. Real 
Estate Comm’n, 212 Va. 237, 239, 183 S.E.2d 170, 172 (1971). “[I]t is known by its associates.” BLACK’S 
LAW DICTIONARY, supra note 9, at 1087 (noting Latin derivation of noscitur a sociis); see also Va. Beach v. 
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Bd. of Supvrs., 246 Va. 233, 236-37, 435 S.E.2d 382, 384 (1993) (noting that words in statute are construed 
according to context in which they are used and by considering language used in statute and in other statutes 
dealing with closely related subjects).
11

BLACK’S LAW DICTIONARY, supra note 9, at 360 (defining “certified copy” to be duplicate of original, usually 
official, document).
12

VA. CODE ANN. § 58.1-3233(2) (2004).
13

Basically, the roll-back taxes are equal to the difference between the tax levied during the past five years 
under the land use assessment statutes and the tax that would have been levied had the property not been 
subject to the special assessment. See § 58.1-3237(B) (2004). The roll-back taxes are considered deferred 
real estate taxes. See § 58.1-3243 (2004).
14

See Page v. Belvin, 88 Va. 985, 990, 14 S.E. 843, 845 (1892).
15

See Groner v. City of Portsmouth, 77 Va. 488, 490 (1883); Kirkham v. Russell, 76 Va. 956, 966-67 (1882).
16

Commonwealth v. County Bd., 217 Va. 558, 577, 232 S.E.2d 30, 42 (1977).
17

See Nat’l Linen Serv. Corp. v. City of Norfolk, 196 Va. 277, 280-81, 83 S.E.2d 401, 404 (1954).

OP. NO. 06-036
TAXATION: TANGIBLE PERSONAL PROPERTY, ETC. – MERCHANTS’ CAPITAL TAX.
Vehicles titled to car dealership and available for sale constitute inventory stock on 
hand and must be taxed as merchants’ capital.

THE HONORABLE WYATT L. OVERTON
COMMISSIONER OF THE REVENUE FOR PRINCE EDWARD COUNTY
AUGUST 11, 2006

ISSUE PRESENTED

You ask whether a commissioner of the revenue may tax cars at the personal property 
tax rate rather than the capital merchants’ tax rate when a car dealer moves the cars off 
the dealership site to avoid merchants’ tax and relocates the cars titled to the dealership 
to private property.

RESPONSE

It is my opinion that vehicles titled to a car dealership and available for sale constitute 
inventory stock on hand and must be taxed as merchants’ capital.

BACKGROUND

You relate that you have encountered some difficulty with a car dealership’s filing of 
the merchants’ capital inventory. You indicate that prior to January 1st of each year, 
vehicles were moved off the dealership’s lot and onto private property either in your 
county or in a different county. You state that as far as you know, the dealership has 
not paid taxes on such inventory to any county.

APPLICABLE LAW AND DISCUSSION

The Supreme Court of Virginia consistently has ruled that “[t]axes can be imposed 
only in the manner prescribed by express statutory authority.”1 Thus, in order to deter-
mine whether vehicles may be taxed as personal property, the statutes which permit the 
taxation of tangible personal property and merchants’ capital must be examined.
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For local taxation purposes, merchants’ capital and tangible personal property are two 
separate classes of property in Virginia. Merchants’ capital, as defined in § 58.1-3510, 
specifically is excluded from the definition of tangible personal property appearing 
in § 58.1-3500. Section 58.1-3510 defines merchants’ capital to include inventory of 
stock on hand and all other taxable personal property except tangible personal prop-
erty not offered for sale as merchandise. There is no definition of “inventory of stock 
on hand” as used in § 58.1-3510.

In the absence of a statutory definition, the plain and ordinary meaning of the term is 
controlling.2 It is well-settled that, “[i]f the language of a statute is plain and unam-
biguous, and its meaning perfectly clear and definite, effect must be given to it.”3 
The term “inventory” means “an itemized list of current assets … a list of goods 
on hand … the quantity of goods or materials on hand: STOCK.”4 Further, the term 
“stock” means “the equipment, materials, or supplies of an establishment … the 
inventory of goods of a merchant or manufacturer.”5 As such, the plain meaning of 
inventory of stock on hand would be goods and materials kept on hand by a com-
mercial establishment for sale.

Prior opinions of the Attorney General have opined on the meaning of inventory of 
stock on hand.6 Those opinions support the above plain meaning.7 A 1984 opinion of 
the Attorney General evaluated whether demonstrator cars owned by a new car dealer 
and driven by the employees between their homes and work while in the course of their 
employment should be considered tangible personal property or merchants’ capital.8 
The Attorney General concluded that since the vehicles continued to be merchan-
dise offered for sale during their use by employees and as demonstrators, they are 
merchants’ capital and are taxable as such.9 Thus, vehicles that are merchandise and 
available for sale, regardless of where they are located, generally are considered mer-
chants’ capital and should be taxed under § 58.1-3510.

CONCLUSION

Accordingly, it is my opinion that vehicles titled to a car dealership and available for 
sale constitute inventory stock on hand and must be taxed as merchants’ capital.

1
Shelor Motor Co. v. Miller, 261 Va. 473, 478, 544 S.E.2d 345, 348 (2001); accord Hampton Nissan 

Ltd. P’ship v. City of Hampton, 251 Va. 100, 104, 466 S.E.2d 95, 97 (1996) (quoting Commonwealth v. 
P. Lorillard Co., 129 Va. 74, 82, 105 S.E. 683, 685 (1921)).
2
See Sansom v. Bd. of Supvrs., 257 Va. 589, 594-95, 514 S.E.2d 345, 349 (1999); Commonwealth v. Orange-

Madison Coop., 220 Va. 655, 658, 261 S.E.2d 532, 533-34 (1980); 1999 Op. Va. Att’y Gen. 10, 11.
3
Temple v. City of Petersburg, 182 Va. 418, 423, 29 S.E.2d 357, 358 (1944), quoted in 2002 Op. Va. Att’y 320, 320.

4
MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 615 (10th ed. 2001).

5
Id. at 1153.

6
1984-1985 Op. Va. Att’y Gen. 369; 1977-1978 Op. Va. Att’y Gen. 429.

7
Id.

8
1984-1985 Op. Va. Att’y Gen., supra note 6, at 369.
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9
Id.; but see 1977-1978 Op. Va. Att’y Gen., supra note 6, at 429-30 (concluding that dealership vehicle 

kept in possession of full-time student who is away from home nine months out of year is not inventory 
stock on hand; vehicle is so far removed from retail setting for such period of time and is not realistically 
available for sale).

OP. NO. 05-095
WELFARE (SOCIAL SERVICES): FOSTER CARE.
ADMINISTRATION OF GOVERNMENT: AT-RISK YOUTH AND FAMILIES.
COURTS NOT OF RECORD: JUVENILE AND DOMESTIC RELATIONS COURTS.
Section 63.2-905 does not mandate that mental health services be provided; rather 
it defines term foster care services. Comprehensive Services Act addresses require-
ments for provision of services, which incorporates definition of foster care services. Act 
mandates provision of such foster care services by state and locality to prevent foster 
care placements when child is abused and neglected or child is in need of services. 
Statutory and constitutional provisions require that CSA-mandated mental health 
services be provided to eligible children in need of such services without their parents 
having to relinquish custody to local social services agencies.

THE HONORABLE WILLIAM H. FRALIN JR.
MEMBER, HOUSE OF DELEGATES
DECEMBER 6, 2006

ISSUE PRESENTED

You ask whether § 63.2-905 mandates that mental heath services be provided to 
children pursuant to the Comprehensive Services Act for At-Risk Youth and Families1 
(“CSA”) to prevent parents from having to relinquish custody of those children to 
receive such services. You then ask whether the provision of mental health services is 
mandated pursuant to the CSA for all children who are in need of such services.

RESPONSE

It is my opinion that § 63.2-905 does not mandate that mental health services be 
provided. Rather, § 63.2-905 merely defines the term foster care services. Require-
ments for the provision of services are addressed in the Comprehensive Services Act, 
a section of which incorporates the definition of foster care services from § 63.2-905. 
CSA mandates the provision of such foster care services by the state and locality to 
prevent foster care placements when the child receiving the services is abused and 
neglected as defined in § 63.2-100, or the child is in need of services as defined in 
§ 16.1-228. It further is my opinion that statutory and constitutional provisions re-
quire mandated services pursuant to CSA to be provided to eligible children who 
are in need of such mental health services without their parents having to relinquish 
custody to local social services agencies.

APPLICABLE LAW AND DISCUSSION

Your inquiry relates to the wrenching and potentially tragic situations that some fami-
lies in Virginia confront. Specifically, as the provisions of CSA have been applied in 
many localities, some parents must choose between maintaining their family unit and 
receiving urgently needed mental health treatment for their troubled children. This 
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Hobson’s choice occurs because as CSA presently is interpreted by those localities, 
such parents may access funds for mental health services only by relinquishing custody 
of their child by agreement with their local social services agency.2 Once the child is 
placed in foster care, mental health services are mandated by CSA.3 However, this 
choice infringes upon the compelling state interest in supporting and maintaining the 
family unit. It also violates the clear statutory public policy of the Commonwealth in 
providing these needed services in a comprehensive manner in the least restrictive 
environment while preserving families. The legislature intended in CSA to avoid this 
troubling choice, and a careful reexamination of the defined terms in CSA eliminates 
the conflict.

I. SECTION 63.2-905

Section 63.2-905 defines the term “foster care services” as “the provision of a full range 
of casework, treatment and community services” to a child who is either abused or ne-
glected, as that term is defined in § 63.2-100,4 or a child who is in need of services, as 
defined in § 16.1-228.5

Section 63.2-905 defines the scope of foster care services broadly and although “men-
tal health treatment” or “mental health services” are not specifically referenced, the 
terms “treatment” and “community services” certainly include mental health treat-
ment or services. In fact, the Virginia Department of Social Services Foster Care 
Manual defines these services as including, “but … not limited to, counseling and 
treatment, day care, medical, educational, employment, family planning, independent 
living, housing, respite care, legal, socialization and recreation services.”6

Section 63.2-905 further states that the child must also meet one of the following 
three conditions to receive foster care services:

the child (i) has been identified as needing services to prevent or 
eliminate the need for foster care placement, (ii) has been placed 
through an agreement between the local board or the public agency 
designated by the community policy and management team and the 
parents or guardians where legal custody remains with the parents or 
guardians, or (iii) has been committed or entrusted to a local board 
or licensed child placing agency.[7]

Foster care services, including mental health services, therefore may be provided to 
an abused or neglected child8 or a child who meets the definition of being in need 
of services to prevent a parent from having to relinquish custody, i.e., “to prevent or 
eliminate the need for foster care placement.” Section 63.2-905, however, only de-
fines “foster care services”; it does not mandate services.

II. COMPREHENSIVE SERVICES ACT

The Comprehensive Services Act funds foster care services and other services. It 
was intended “to create a collaborative system of services and funding that is child-
centered, [and] family-focused when addressing the … needs of troubled and at-risk 
youths and their families.”9
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It is quite significant that CSA’s statement of intent and purpose explicitly sets forth how 
it is to be interpreted and construed:

This law shall be interpreted and construed so as to effectuate the 
following purposes:

1. Ensure that services and funding are consistent with the Com-
monwealth’s policies of preserving families and providing appropriate 
services in the least restrictive environment …;

….

3. Design and provide services that are responsive to the unique 
and diverse strengths and needs of troubled youths and families; 

4. Increase … family involvement in service delivery and 
management[.][10]

Such a bold and express guide to statutory interpretation from the General Assembly is 
exceedingly rare. This opinion is guided and illuminated by this clear legislative direction.

CSA is administered by the State Executive Council for Comprehensive Services for 
At-Risk Youth and Families,11 including the administration of policies regarding the 
use and distribution of the state pool of funds, as established under § 2.2-5211(A) 
and made available by the General Assembly. To receive funding from the state pool 
of funds, the child or family also must meet the eligibility requirements contained in 
§ 2.2-5212.12

Funding pursuant to the Comprehensive Services Act is directed at five target pop-
ulations of children.13 Of those five target populations, only three specifically are 
“mandated,” meaning that funds must be provided for necessary services. Section 
2.2-5211(C) provides:

The General Assembly and the governing body of each county and city 
shall annually appropriate such sums of money as shall be sufficient 
to (i) provide special education services and foster care services for 
children identified in subdivisions B 1, B 2 and B 3 and (ii) meet rele-
vant federal mandates for the provision of these services.

The plain meaning of this statute is that state and local funding must be provided in 
sum sufficient amounts to cover children in the three categories listed, in addition to 
providing funding to meet any relevant federal mandates. When the language in a 
statute is clear and unambiguous, the statute must be applied according to its plain 
language.14

Section 2.2-5211(C) therefore requires sufficient funding by the state and localities 
for foster care services and special education services for eligible children in the 
following three categories: (1) children in special education; (2) children with disa-
bilities; and (3) children who need foster care services.15 It further requires sufficient 
funding to meet any relevant federal mandates regarding the provision of these 
services.16
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Interpretation of the provision of service requirements for the third mandated group, 
children who need foster care services, is where the custody relinquishment dilemma 
arises. Children included in § 2.2-5211(B)(3) are:

Children for whom foster care services, as defined by § 63.2-905, 
are being provided to prevent foster care placements, and children 
placed through parental agreements, entrusted to local social service 
agencies by their parents or guardians or committed to the agencies 
by any court of competent jurisdiction for purposes of placement in 
suitable family homes, child-caring institutions, residential facilities 
or independent living arrangements, as authorized by § 63.2-900.

Section 63.2-900 describes parental placements as agreements “where legal custody 
remains with the parent, parents, or guardians.” CSA therefore mandates funding of 
services to (1) children for whom foster care services, as defined by § 63.2-905,17 are 
being provided to prevent foster care placement; (2) children who are placed by or 
entrusted to local social service agencies through parental agreements; and (3) children 
who are committed by courts to local agencies for placement.

It is important to remember that the term “foster care services” is broadly defined 
in § 63.2-905 as a “full range” of services. The intent of CSA likewise is broad – so 
broad in fact that the General Assembly chose to call it “comprehensive.” The plain 
language of CSA, and particularly § 2.2-5211(B)(3) and (C), when read in con-
junction with the definition of “foster care services” in § 63.2-905, indicates that an 
eligible child, as set forth in § 2.2-5212, does not actually have to be placed in foster 
care to receive mandated services.

The dilemma of parents being forced to relinquish custody has arisen principally because 
there is inherent confusion regarding statutory interpretation when § 2.2-5211(C), relat-
ing to mandated CSA services, is read in conjunction with § 63.2-905, which defines foster 
care services, and § 16.1-228, which defines children in need of services. In short, a child 
is a mandated recipient of CSA funds pursuant to § 2.2-5211(C) if foster care services, 
as defined in § 63.2-905, are needed to prevent a foster care placement. The definition 
of foster care services in § 63.2-905 requires that the child be “abused or neglected” or 
“in need of services.” The definition in § 16.1-228 of a child in need of services, though, 
is subject to two differing interpretations. A narrow interpretation of this definition has 
resulted in the relinquishment of custody dilemma.

The definition of a child in need of services is in Title 16.1, which relates to the juris-
diction of juvenile and domestic relations district courts. The first paragraph, in pertinent 
part, provides:

“Child in need of services” means (i) a child whose behavior, conduct, 
or condition presents or results in a serious threat to the well-being and 
physical safety of the child or (ii) a child under the age of 14 whose be-
havior, conduct or condition presents or results in a serious threat to 
the well-being and physical safety of another person[.][18]
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However, a subsequent paragraph limits the preceding definition and provides direc-
tion to juvenile and domestic relations court judges about which children actually 
can be “found” eligible for intervention by the court:

However, to find that a child falls within these provisions, (i) the con-
duct complained of must present a clear and substantial danger to the 
child’s life or health or to the life or health of another person, (ii) the 
child or his family is in need of treatment, rehabilitation or services 
not presently being received, and (iii) the intervention of the court is 
essential to provide the treatment, rehabilitation or services needed by 
the child or his family.[19]

If this limiting paragraph is interpreted to be part of the definition of a “child in need 
of services,” then CSA presently is being correctly interpreted by those localities 
which are requiring parents whose children are not found by a court to be “in need of 
services” to relinquish custody to receive mandated services. Alternatively, the first 
paragraph (quoted above) contains the entire definition of a “child in need of ser-
vices” and the purpose of the subsequent paragraph is to limit the number of cases 
where a court and its service unit may intervene for all purposes authorized by Title 
16.1. It is noteworthy that the first paragraph in fact is an entire definition of a “child 
in need of services” that is capable of being read and understood independently of 
the second paragraph. The second paragraph is a limitation on the authority of the 
juvenile and domestic relations court that is relevant only to judicial proceedings 
arising under Title 16.1.

The clear statutory statement of intent by the General Assembly regarding how 
CSA is to be “interpreted and construed” is the determinative factor in the following 
analysis:

1. The first purpose that the General Assembly requires to be effectuated in 
the interpretation and construction of CSA includes “preserving families” 
and “providing appropriate services in the least restrictive environment.”20 
An interpretation that requires parents to relinquish custody of their chil-
dren as a condition precedent to receiving CSA services at the very time 
when a family’s support and love are most needed directly contradicts the 
“preserving families” purpose. Likewise, an interpretation that requires a 
parent to relinquish custody fails the “least restrictive environment” test.

2. The fourth stated purpose (“Increase … family involvement in service 
delivery and management”21) also is directly contradicted by an inter-
pretation requiring custody relinquishment.

3. Finally, the definition of “foster care services,” which is referenced and 
incorporated in CSA,22 specifically states that such services are intended 
for the “child … and his family.”23 It is inconceivable that the best way to 
provide such services to a child and his family is by an interpretation that 
tears the family asunder.
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It is my conclusion, in light of all the factors analyzed in this opinion, that the Gen-
eral Assembly intended the term “child in need of services” to be defined broadly 
for purposes of CSA. Consequently, local social services agencies may determine 
that a child who otherwise meets the various conditions set forth in §§ 2.2-5212 and 
63.2-905 is “in need of services” and eligible for CSA mandated services without a 
specific finding by a court.

III. CONSTITUTIONAL CONCERNS

Although your request relates only to statutory construction, it also raises federal 
constitutional issues of paramount importance. The Constitution of the United States 
protects “the fundamental right of parents to make decisions concerning the care, 
custody, and control of their children.”24 Consequently, “[t]he child is not the mere 
creature of the state; those who nurture him and direct his destiny have the right, 
coupled with the high duty, to recognize and prepare him for additional obligations.”25 
Indeed, “the custody, care and nurture of the child reside first in the parents.”26 The 
practical effect of a narrow interpretation of “child in need of services” for purposes 
of CSA mandated services is to interfere with this fundamental right. Quite simply, 
parents who cannot afford the costs of mental health treatment for their seriously 
mentally ill children effectively are told to relinquish their fundamental legal rights 
relating to the care, custody, and control of those children.

Additionally, under the principle known as the unconstitutional conditions doctrine, 
the government may not deny a benefit to a person on a basis that infringes his 
constitutionally protected fundamental right “even if he has no entitlement to that 
benefit.”27 If government “may compel the surrender of one constitutional right as a 
condition of its favor, it may, in like manner, compel a surrender of all. It is incon-
ceivable that guaranties embedded in the Constitution of the United States may be 
thus manipulated out of existence.”28 In other words, if the government may not 
accomplish an objective directly, then likewise it may not accomplish it indirectly 
by imposing conditions on the receipt of a benefit.29 Clearly, the government may 
not directly require parents to relinquish their parental rights. Therefore, it may not 
indirectly require parents to surrender their fundamental right to direct the upbringing 
of children as a condition of receiving mandated services for those children.

Finally, the Equal Protection Clause30 is “essentially a direction that all persons similarly 
situated … be treated alike,”31 and it protects “persons, not groups.”32 Indeed, the “rights 
created by the first section of the Fourteenth Amendment are, by its terms, guaranteed 
to the individual. The rights established are personal rights.”33 If a program treats 
everyone equally, there is no equal protection violation.34 Although the “general rule 
is that legislation is presumed to be valid and will be sustained if the classification 
drawn by the statute is rationally related to a legitimate state interest,”35 this general 
rule gives way in those rare instances when statutes infringe upon fundamental 
constitutional rights or utilize “suspect” or “quasi-suspect” classifications.36 Because 
the parental right to direct the upbringing of one’s own children is fundamental, 
any Equal Protection challenge to this statute would be subjected to strict scrutiny. 
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Moreover, even non-suspect classifications have been struck down as irrational.37 
Thus, while classifications based on disability generally are considered non-suspect,38 
a court could find the statute’s differing treatment of children with disabilities to be 
irrational and the relevant provision of CSA, as presently applied, unconstitutional.

CONCLUSION

Accordingly, it is my opinion that § 63.2-905 does not mandate that mental health 
services be provided. Rather, § 63.2-905 merely defines the term foster care services. 
Requirements for the provision of services are addressed in the Comprehensive Ser-
vices Act, a section of which incorporates the definition of foster care services from 
§ 63.2-905. CSA mandates the provision of such foster care services by the state 
and locality to prevent foster care placements when the child receiving the services 
is abused and neglected as defined in § 63.2-100, or the child is in need of services 
as defined in § 16.1-228. It further is my opinion that statutory and constitutional pro-
visions require mandated services pursuant to CSA to be provided to eligible children 
who are in need of such mental health services without their parents having to relinquish 
custody to local social services agencies.
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At-Risk Youth and Families. Comprehensive Services Act must be interpreted and 
construed to ensure that services and funding are consistent with Commonwealth’s 
policies of preserving families and providing appropriate services in least restrictive 
environment .......................................................................................................206

General Assembly intended term ‘child in need of services’ to be defined broadly 
for purposes of Comprehensive Services Act ....................................................206

Once child is placed in foster care, mental health services are mandated by 
Comprehensive Services Act .............................................................................206

Section 63.2-905 does not mandate that mental health services be provided; 
rather it defines term foster care services. Comprehensive Services Act addresses 
requirements for provision of services, which incorporates definition of foster care 
services. Act mandates provision of such foster care services by state and locality 
to prevent foster care placements when child is abused and neglected or child 
is in need of services. Statutory and constitutional provisions require that CSA-
mandated mental health services be provided to eligible children in need of such 
services without their parents having to relinquish custody to local social services 
agencies ..............................................................................................................206
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ter reserved to another entity ......................................................................................... 12
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of] [refrains from issuing opinions on] questions of fact rather than questions of 
law ................................................................................................................95, 191

Attorney General declines to respond to requests requiring interpretation of local 
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which local governing body has control ............................................................150

Attorney General does not investigate facts behind opinion requests ...............141

Attorney General must interpret not what Constitution of Virginia ought to say, but 
rather what is does say .........................................................................................43

Attorney General regularly declines to issue opinions regarding questions of 
fact ......................................................................................................................141

Attorneys General decline to render opinions when request requires interpretation 
of matter reserved to another entity .....................................................................19

Attorneys General defer to interpretations of law by agency charged with 
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law, rather than determinations of fact ...............................................12, 19, 32, 43

Request by Commonwealth’s attorney for opinion from Attorney General shall 
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attorney’s legal conclusions ...............................................................................150
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reservoir of powers to Governor as chief executive of Commonwealth .......36, 43

Constitution imposes clear and certain duty solely upon General Assembly to make 
appropriations; no funds are to be paid out of state treasury unless appropriated by 
law by General Assembly. It is question of fact whether conditions exist constituting 
emergency under Emergency Services and Disaster Law of 2000, and it is within 
authority of Governor to make such determination. When emergency exists, no 
express authority under Constitution for Governor to expend state funds when no 
appropriations exist. While Governor has certain implied executive power, such 
authority cannot overcome sole and specific express grant of spending authority to 
legislature. To prevent constitutional crisis, it is critical that legislature enact 2006-
2008 biennial budget or enact short-term legislation authorizing ongoing spending 
for state services and obligations .........................................................................43
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appropriations by law ...........................................................................................43
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under Constitution with implied authority of executive branch to ensure the laws 
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budget ...................................................................................................................43
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that function .........................................................................................................43
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funds are to be paid out of state treasury unless appropriated by law by General 
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class within state government was intended to, and in fact did, alter public policy 
of Commonwealth. Changing public policy of Commonwealth is within purview 
of General Assembly and, therefore, beyond scope of executive authority and is 
unconstitutional ....................................................................................................36
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to legislative ...................................................................................................36, 43
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for such expenditures in budget bill .....................................................................43
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Governor authority to issue executive orders ......................................................36
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General Assembly ................................................................................................36
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of construction services; may accept gift of services pursuant to Virginia State 
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of services ..........................................................................................................104

School board is political subdivision for purposes of Act .................................104
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Implied plenary authority of Governor to faithfully execute laws does not over-
come specific, clear, and exclusive grant of authority to legislature to make appro-
priations by law ....................................................................................................43

No funds are to be paid out of state treasury unless such funds have been duly 
appropriated .........................................................................................................43

Reconciliation of express and exclusive appropriations authority of legislature 
under Constitution with implied authority of executive branch to ensure the laws 
are faithfully executed is key to ascertaining Governor’s spending authority absent 
budget ...................................................................................................................43

Virginia Freedom of Information Act. Act, which prohibits use by incarcerated indi-
viduals, is not applicable to patients in state mental health institutions and individuals 
committed to Virginia Center for Behavioral Rehabilitation under Civil Commitment 
of Sexually Violent Predators Act ....................................................................................3

Virginia Information Technologies Agency. Agency may not gain access to federal 
databases through criminal justice agencies ......................................................157

Chapters 981 and 1021 of 2003 Acts of Assembly and authority granted to 
Superintendent of Department of State Police under Chapter 2 of Title 52, §§ 52-12 
through 52-15, may be read in harmony to certain extent; however, ultimate control 
over Virginia Criminal Information Network must remain with Superintendent. 
Federal regulations require Superintendent to retain control over Network ......157

Virginia Public Procurement Act. Act does not apply to donation of construction 
services to local school board ............................................................................104

No authority for school board to accept gift of construction services; may accept 
gift of services pursuant to Virginia State Government Volunteers Act and may 
impose reasonable conditions to make gift acceptable to board. Virginia Public 
Procurement Act does not apply to donation of services ...................................104
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School board is political subdivision for purposes of Act .................................104

School boards are considered public bodies within meaning of Act .................104

Virginia Public Procurement Act – Contract Formation and Administration. Incon-
sistent with policy of Act to condition award of contract on factors that are unrelated to 
goods or services being procured; specifications must reflect procurement needs of pub-
lic body .......................................................................................................................................... 5

No authority granted to University of Virginia’s Board of Visitors to require that 
minimum or living wage be paid by private contractors and vendors to their em-
ployees. Virginia Public Procurement Act does not authorize requirement of living 
wage in public procure ment process ......................................................................... 5

Virginia Public Procurement Act – General Provisions. Act operates as statement 
by General Assembly regarding factors it considers relevant and which may be con-
sidered by government body in procurement process ............................................... 5

Clear purpose of ‘best value’ considerations is to allow governmental unit in com-
petitive negotiation process to consider factors other than price related to solicited 
goods or services; link must exist between factors asserted under ‘best value’ con-
siderations and needs of procuring public body. ....................................................5

‘Living wage’ issue clearly is matter of social, political, or economic policy. It is 
not related to goods or services sought to be procured and therefore is not subject 
to ‘best value’ consideration ..................................................................................5

Locality requiring ‘living wage’ as condition to award procurement contract is 
violating Act ...........................................................................................................5

Purpose of Act is to enunciate public policies pertaining to governmental pro-
curement from nongovernmental sources; Act further ensures that solicitations by 
governmental units are presented and awarded in fair manner in order to promote 
competition ............................................................................................................5

AGRICULTURE, HORTICULTURE AND FOOD

Comprehensive Animal Laws. Although local governing bodies may under cer- 
tain circumstances adopt more stringent animal control rules, General Assembly 
did not intend to permit local governments to adopt ordinance provisions more 
stringent than those in § 3.1-796.93:1 .............................................................. 10

Publicly funded animal shelters or ‘pounds’ may not euthanize dogs based solely 
upon breed ............................................................................................................10

Requirements must be met before dog is deemed vicious and can be euthanized .... 10

When general district court finds that animal is vicious dog, general district court 
shall order animal euthanized ..............................................................................10
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Administration of Licenses – Licenses Granted by Board; Limitations; Revoca-
tion and Suspension. All provisions of Act and Virginia Alcoholic Beverage Control 
Board’s regulations governing wholesale licenses also apply to wholesale licenses 
held by cooperatives. ...........................................................................................12

Authority for Virginia Alcoholic Beverage Control Board to issue wholesale wine 
license to cooperative wholesaler; license is not prohibited provided cooperative 
wholesaler is not ‘owned, in whole or in part, by any manufacturer of alcoholic 
beverages, any subsidiary or affiliate of such manufacturer or any person under 
common control with such manufacturer.’ Decision regarding what constitutes 
‘common control’ is factual determination for Board. Act does not prohibit farm 
winery from leasing portion of its premises or from leasing equipment to such 
wholesaler for use in its business or from employing same persons as wholesaler. 
Statutes and regulations that apply to other wholesalers also apply to cooperative 
wholesalers composed of persons associated with farm wineries .......................12

Cooperative wholesaler cannot be owned, in whole or in part, by any manufacturer 
of alcoholic beverages if it desires wholesale wine license .................................12

General conditions for which Virginia Alcoholic Beverage Control Board may refuse 
to grant license to cooperative are related to suitability and character of cooperative’s 
members and suitability and nature of proposed location of business ........................ 12

Members of cooperative wholesaler are prohibited from sharing authority or 
ability to direct, manage, or oversee policies or business affairs under license with 
owners of winery or any entity under common control with that winery ............12

Beer Franchise Act. Application of Wine or Beer Franchise Act must be conducted 
on case-by-case basis with Alcoholic Beverage Control Board or appropriate trier 
of fact making determination ...............................................................................19

Wine Franchise or Beer Franchise Act compels winery or brewery to honor distribu-
tor appointments made by prior authorized representative unless winery or brewery 
provides notice of intent to terminate agreement with distributor and good cause ex-
ists. Whether notice was provided and good cause exists are factual determinations for 
Virginia Alcoholic Beverage Control Board. Authorized representative cannot avoid 
application of either Act by requiring waiver from distributor because Franchise Acts 
prohibit such waivers. Execution and filing of Attachments A and B and exchange of 
purchase orders and invoices between authorized representatives and distributors do 
not constitute ‘written agreement[] of definite duration’ pursuant to Beverage Con-
trol Act. Attorney General declines to render opinion regarding whether specific 
contract provision or contemplated termination violates Wine or Beer Franchise Act 
or whether winery or brewery that fails to offer appointed distributors written agree-
ments of definite duration falls outside purview of respective Act ......................... 19
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CIVIL REMEDIES AND PROCEDURE

Appeals to the Supreme Court – When Granted. Person aggrieved by decision of 
circuit court from initial commitment hearing may appeal to the Virginia Supreme 
Court. There is no affirmative duty for circuit court to inform individual of right 
to appeal. Attorney must be appointed for individual’s appeal to Virginia Supreme 
Court if individual chooses to pursue appeal .....................................................145

Substantive right of appeal is one granted by statute; no constitutional right to 
appeal, even in criminal cases ............................................................................145

Judgments and Decrees Generally – Satisfaction. General Assembly has reserved to 
courts of record procedure to satisfy judgment where creditor cannot be located ..... 29

Section 8.01-456 does not apply to discharge of judgment where creditor refuses to 
accept payment or to satisfaction of general district court judgment that is not docketed 
in circuit court ............................................................................................................. 29

CLERKS
(See also COURTS OF RECORD: Clerks, Clerks’ Offices and Records)

Absent explicit statutory scheme outlining procedures required for electronic filing of 
documents or legislative enactment to contrary, clerk of circuit court has discretion to 
establish such procedures, including decision regarding persons with whom he must 
enter into agreements for such filings ......................................................................99

Clerk of court of record may not record certified copy of instrument previously 
recorded in his court although copy contains additional exhibits or modification or 
change to legal description of real property conveyed ..........................................193
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Scope of powers of [circuit court clerks] [clerk of court] must be determined by refer-
ence to applicable statutes ................................................................................99, 193

Section 8.01-456 does not apply to discharge of judgment where creditor refuses to 
accept payment or to satisfaction of general district court judgment that is not docket-
ed in circuit court .....................................................................................................29

COMMISSIONERS OF THE REVENUE

Commissioner is constitutional officer whose duties are prescribed by general law or 
special act of General Assembly ............................................................................200

Commissioner is prohibited from issuing local business license to applicant who is 
not legally present in United States; may issue business license to applicant holding 
permanent resident card. Commissioner must verify identity and residency status of 
all business license applicants as part of application process ..................................32

Dillon Rule of strict construction is applicable to constitutional officers ..............200

Distributions from IRAs, 401Ks, and similar retirement plans are considered income for 
purposes of determining eligibility for exemption or deferral of taxes on property .... 199

Transmittal of electronic data containing information to abate erroneous assessments 
for real estate and personal property does not satisfy requirement that copy be cert-
ified to treasurer; such transmittal constitutes sufficient notice that roll-back taxes are 
due ..........................................................................................................................200

Vehicles titled to car dealership and available for sale constitute inventory stock on 
hand and must be taxed as merchants’ capital .......................................................204

COMMONWEALTH PUBLIC SAFETY

Department of Criminal Justice Services. Private, nonprofit institutions of higher 
education, such as Appalachian School of Law, may require criminal background 
searches as condition of employment; may request that candidates for admission 
consent to criminal background search as condition of matriculation ...............102

CONSTITUTION OF THE UNITED STATES

Constitution does not say that in every and all aspects there shall be separation of 
church and state ......................................................................................................164

Amendment I. Amendment requires states to be neutral regarding religion ........164

Amendment I (Freedom of Speech Clause). Censorship is justified when regulat-
tion or practice in question furthers important or substantial governmental interest 
unrelated to suppression of expression, security, order, and rehabilitation and limita-
tion of freedoms must be no greater than is necessary or essential to protection of 
particular governmental interest involved ............................................................. 162
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Maintenance of institutional goals of security, order, and discipline may require 
limitation or retraction of constitutional rights of both pretrial detainees and con-
victed prisoners ..................................................................................................162

Prison officials do not violate inmates’ constitutional rights when they read their 
outgoing mail because, in addition to security concerns, inmates have diminished 
expectation of privacy ........................................................................................162

Regulations concerning inspection and censorship of incoming inmate mail that 
reasonably are related to legitimate penological interests do not violate inmates’ 
constitutional rights ............................................................................................162

Amendment XIV. Amendment substantially restricts authority of states to make 
religious policy ...................................................................................................164

Amendment XIV (Due Process Clause). Civil commitment involves significant depri-
vation of personal liberty that requires due process protection ................................. 145

Due process mandates that hearing be expeditiously provided following involuntary 
commitment in mental health facility ................................................................145

Due process mandates that subject of involuntary civil commitment process has 
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process ................................................................................................................145

Amendment XIV (Equal Protection Clause). Clause is essentially direction that all 
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Rights created by clause are guaranteed to individual, personal rights .............206
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Article I (Naturalization Clause). Aliens who are issued green cards have legal status 
in United States and may be lawfully employed ..................................................... 32

Authority to control immigration is vested solely in federal government, rather 
than individual states ............................................................................................32

Commissioner of revenue is prohibited from issuing local business license to applicant 
who is not legally present in United States; may issue business license to applicant 
holding permanent resident card. Commissioner must verify identity and residency 
status of all business license applicants as part of application process ..................... 32
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Article I (Naturalization Clause) (contd.)
Illegal aliens should not garner economic profit from unlawful presence in 
Commonwealth in violation of Immigration Act .................................................32

Power to regulate immigration, attribute of sovereignty essential to preservation of 
any nation, has been entrusted by United States Constitution to Congress .........32
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in United States ....................................................................................................32
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Supremacy Clause ................................................................................................67
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Division of Powers (Departments to be distinct). Scope of Governor’s authority to 
issue executive order is limited; Governor may not use executive order to exercise 
any of legislative power that is vested solely in General Assembly ....................36

Executive (Executive and administrative powers). Constitution grants general reser-
voir of powers to Governor as chief executive of Commonwealth; authority to issue 
executive orders is well established in law and history of Commonwealth ............... 36
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Executive Order is permissible to extent Governor is ensuring that laws are faithfully 
being executed, addition of sexual orientation as protected employment class within
state government was intended to, and in fact did, alter public policy of Commonwealth.
Changing public policy of Commonwealth is within purview of General Assembly and,
therefore, beyond scope of executive authority and is unconstitutional ..................... 36

Executive Orders are appropriate whenever Code of Virginia expressly confers author-
ity upon Governor; whenever genuine emergency requires Governor to issue order, 
pursuant to abate danger to public regardless of absence of explicit authority; whenever 
executive order merely is administrative in nature, as opposed to legislative ............ 36

Governor’s authority to set policies of executive branch is limited ....................36

No authority granted by Constitution or statute to Governor to issue executive 
orders. Governors historically have issued executive orders based upon authority 
inherent in constitutional duty of Governor to ‘take care that the laws be faithfully 
executed’ ..............................................................................................................36
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Scope of Governor’s authority to issue executive order  is limited; Governor may 
not use executive order to exercise any of legislative power that is vested solely in 
General Assembly ................................................................................................36
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may appoint nonpartisan officers .........................................................................52
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of amendment will not modify application and enforcement of Virginia’s domestic 
violence laws ........................................................................................................55
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Local Government (Sale of property and granting of franchises by cities and towns). 
School buildings are public places .....................................................................122

Taxation and Finance (Exempt property). Constitution authorizes General As- 
sembly to enact general laws that authorize local governing bodies to provide for 
complete or partial exemption of real estate or personal property from local prop-
erty taxes ............................................................................................................199

Taxation and Finance (Taxes or assessments upon abutting property owners).  Inter-
pretation of ‘abutting property owners’ in Virginia Water and Waste Authorities 
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should bear burden of cost ...................................................................................89

COUNTIES, CITIES AND TOWNS

County Board Form of Government. Board of supervisors of county having county 
administrator form of government may designate agent other than planning com-
mission to approve preliminary and final subdivision plats .................................... 85

Dillon Rule. Commonwealth follows rule of strict construction of statutory provisions
[and its corollary that powers of county boards of supervisors are fixed  by statute and are 
limited to those powers conferred expressly or by necessary implication] ......85, 119, 200

Corollary rule is that powers of county are limited to those conferred expressly or 
by necessary implication ......................................................................................71

Municipal corporations have only those powers expressly granted, those necessarily or 
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Power of local governing body must be exercised pursuant to express grant 
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their powers ..........................................................................................................75
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Where General Assembly grants local government power to do something but 
does not specifically direct method of implementing that power, choice made by 
local government regarding how to implement conferred power will be upheld as 
long as method selected is reasonable; any doubt in reasonableness of method is 
resolved in favor of locality .................................................................................71

Franchises; Sale and Lease of Certain Municipal Public Property; Public Utilities. 
School buildings are public places ......................................................................... 122

Planning, Subdivision of Land and Zoning. Federal Communications Commission 
regulations preempt direct or indirect regulation of placement of satellite antenna 
dishes by General Assembly, unless regulations have reasonable and clearly defined 
health, safety, or aesthetic objective and do not operate to impose unreasonable lim-
itations on, or prevent, reception of satellite delivered signals by receive-only antennas 
or impose costs on users of such antennas that are excessive in light of equipment pur-
chase and installation costs ............................................................................................. 67

Planning, Subdivision of Land and Zoning – General Provisions. Where public hearing 
is held prior to RPA designation, failure to notify affected landowners does not invalidate 
designation, give affected landowners any legal recourse, or bar subsequent RPA desig-
nations for property of landowners who did not receive prior notification. Landowner who 
does not receive notice of future proposed designations has right to appeal .......................69

Planning, Subdivision of Land and Zoning – Land Subdivision and Development. 
Approved preliminary subdivision plat is valid for five years, provided subdivider 
meets required conditions ....................................................................................71

Local governing body may enact ordinance providing for submission of prelimin-
ary subdivision plats for tentative approval as part of orderly subdivision of land 
within its jurisdiction ...........................................................................................75

Locality may revoke approval of preliminary [subdivision] plat [after no less than 
three years and upon ninety days’ written notice upon specific finding of fact that 
subdivider did not diligently pursue approval of final subdivision plat] .......71, 75

Locality’s approval of preliminary subdivision plat expires after one year when 
subdivider or developer either fails to submit final plat of property or portion of 
property within one year of approval, or such longer period prescribed by local 
ordinance, or diligently pursue approval of final subdivision plat .......................71

Mandatory time constraints regarding plats are applicable to local planning com-
mission or other agent and cannot be delegated to another entity .......................75

Section 15.2-2260(B) applies to preliminary subdivision plats not to final sub-
division plats, site plans, or plans of development. Requirement that person desiring 
to subdivide tract of land must submit proposed subdivision plat to local subdivi-
sion agent for approval. Authority for local governing body to enact subdivision 
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Planning, Subdivision of Land and Zoning – Land Subdivision and Development 
(contd.)

ordinance providing for submission of preliminary subdivision plats for tentative 
approval. Local subdivision agents must approve subdivision plats within imposed 
time constraints, which are applicable to locality and may not be delegated to 
other agencies. No obligation for water and sanitation authority to comply with 
§ 15.2-2259. Locality must enact subdivision ordinance that includes reasonable 
provisions for drainage and flood control; may include requirement that subdivi-
sion plats be submitted for approval to authority created to provide sewage disposal 
and stormwater control prior to submission to locality .......................................75

Subdivision enabling statutes place time constraints on local subdivision agents 
for approval of subdivision plats ..........................................................................71

When preliminary subdivision plat is approved by local planning commission, or 
its agent, plat is valid for period of five years, provided subdivider submits final 
plat for portion of property within one year of approval or as prescribed by local 
ordinance and diligently pursues approval of final subdivision plat ....................75

Planning, Subdivision of Land and Zoning – Zoning. Approval of subdivision plats 
and site plans is ministerial, rather than discretionary, function, which may be dele-
gated and enforced by mandamus when applicant has complied with local ordinance 
requirements ............................................................................................................. 85

Board of supervisors of county having county administrator form of government 
may designate agent other than planning commission to approve preliminary and 
final subdivision plats ..........................................................................................85

Federal and state fair housing laws are remedial in sense that they seek to suppress 
denial of housing opportunities to persons falling within classifications designated 
in these laws; neither federal nor the state fair housing laws are intended to be land 
use or zoning statutes ...........................................................................................81

Filing of site plan of development does not create vested property interest in land 
use classification; such filing does not preclude subsequent amendments to current 
zoning ordinance. Legal analysis is limited to issue of zoning; issues related to 
state and federal fair housing statutes are not addressed .....................................81

In certain limited circumstances, private landowners may acquire vested rights 
to use their real estate in planned, desired way that may not subsequently be pro-
hibited or reduced by change in zoning laws .......................................................81

Initial question in determining vested right is whether significant affirmative gov-
ernmental act has occurred ...................................................................................81
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Landowners have no property right in anticipated uses of their land since they 
have no vested property right in continuation of land’s existing zoning status ...81

To establish vested right in land use classification, landowner must identify sig-
nificant affirmative governmental act authorizing planned use, demonstrate good 
faith reliance on governmental act, and diligently pursue planned use as evidenced 
by substantial expense or incursion of extensive obligations ..............................81

Zoning and rezoning of properties is legislative function that governing body may 
not delegate to others ...........................................................................................85

Virginia Indoor Clean Air Act. Act requires Colonial Downs to designate sufficient 
non-smoking areas to meet customer demand in VIP dining rooms of its satellite 
wagering facilities ................................................................................................87

VIP dining rooms must be treated in same manner as any restaurant .................87

Virginia Water and Waste Authorities Act. Act is liberally construed to effect
its purposes ..............................................................................................89

Act specifically provides for later subdivision of assessed parcel; assessment is 
valid with respect to subsequent tax parcels when at time of assessment there is 
single owner .........................................................................................................89

Designing and planning water system are governmental functions to which sover-
eign immunity applies ..........................................................................................95

Interpretation of ‘abutting property owners’ in Act requires some relationship con-
stituting physical connection between assessed property and financed improve-
ment; abutting property owners are not necessarily limited to owners of property 
with fee simple frontage on improvement ...........................................................89

Multiple tax parcels owned by single landowner at time of assessment may be consider-
ed to abut improvement when at least one parcel abuts improvement, each parcel adjoins 
another parcel and each parcel derives benefit from infrastructure im-provements; after 
levy of assessment, sale of one or more such adjoining parcels to different owner will not 
affect validity and assessment may be apportioned ............................................................ 89

Parcel that can connect to water or sewer line without crossing property owned 
by another owner is abutting for purpose of Act even where water or sewer line 
is separated from parcel by public road or right-of-way; applicable to access 
easement when easement is necessary for access to public roads .......................89

Water authority appears to be political subdivision whose funds are public 
funds .....................................................................................................................95
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Virginia Water and Waste Authorities Act (contd.) 

Water authority created pursuant to Act is public body and municipal corporation, 
and funds it receives from rates and fees generally may be considered ‘public 
funds.’ Sovereign immunity applies to water authority’s governmental functions, 
may waive such immunity only when expressly authorized by statute. Immunity 
does not apply to proprietary functions. Water authority may make payments on 
claims related to its proprietary functions, but not claims related to its governmental 
functions ...............................................................................................................95

Water authority has limited power to make payments or disburse funds on claims 
because it is creature of statute having only those powers expressly conferred or 
necessarily implied from the powers expressly conferred ...................................95

Water service authority is municipal corporation because: it is public body politic 
and corporate; was created to serve public purpose; can sue and be sued, enter into 
contracts, and acquire and dispose of personal and real property; has power of 
eminent domain; can issue bonds to raise revenue; and has is managed by board of 
directors ................................................................................................................95

Water service authority is public body politic and corporate that exercises public 
and essential governmental functions and municipal corporation .......................95

Whether specific function of water authority constitutes governmental function, to 
which immunity applies, is factual determination ...............................................95

COURTS NOT OF RECORD

District Courts – Retention and Disposition of District Court Records. No pro-
vision for debtor/defendant to docket general district court judgment in circuit 
court .....................................................................................................................29

Juvenile and Domestic Relations Courts. Section 63.2-905 does not mandate that
mental health services be provided; rather it defines term foster care services. Com-
prehensive Services Act addresses requirements for provision of services, which 
incorporates definition of foster care services. Act mandates provision of such foster 
care services by state and locality to prevent foster care placements when child is 
abused and neglected or child is in need of services. Statutory and constitutional pro-
visions require that CSA-mandated mental health services be provided to eligible 
children in need of such services without their parents having to relinquish custody to 
local social services agencies ................................................................................... 206

COURTS OF RECORD

Clerks, Clerks’ Offices and Records – Electronic Filing. Absent explicit statutory 
scheme outlining procedures required for electronic filing of documents or legis-
lative enactment to contrary, clerk of circuit court has discretion to establish such 
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procedures, including decision regarding persons with whom he must enter into 
agreements for such filings ..................................................................................99

Clerks, Clerks’ Offices and Records – Other Clerks and Clerks’ Offices. Authority 
of clerk of court to administer oath or take affidavit purely is creature of statute ..........99

Scope of powers of circuit court clerks must be determined by reference to applica-
ble statutes ............................................................................................................99

General Provisions. Circuit court may hold court in another judicial circuit only 
when all parties to action agree ..........................................................................101

CRIMES AND OFFENSES GENERALLY

Crimes Against Property – Trespass to Realty. Individual lawfully entering prop-
erty who exceeds authority or permission for which entry was granted is liable for 
trespass ...............................................................................................................122

Individual who enters any portion of school property that is not designated as poll-
ing place or loiters in such designated place before or after casting his vote is liable 
for trespass .........................................................................................................122

No conflict between § 18.2-119 and §§ 24.2-307, 24.2-310(B), and 24.2-310.1; indi-
vidual prohibited from entering school property may enter portion of school property 
designated as polling place solely for purpose of casting his vote .......................... 122

Crimes Against the Person – Assaults and Bodily Woundings. Domestic violence 
arises out of nature of relationship itself, rather than exact circumstances of victim 
and perpetrator .....................................................................................................55

Essential elements of ‘cohabitation’ are sharing of familial or financial respon-
sibilities and consortium ......................................................................................55

Passage of marriage amendment will not affect current legal rights of unmarried 
persons involving contracts, wills, advance medical directives, shared equity agree-
ments, or group accident and sickness insurance policies, or alter any other rights 
that do not ‘approximate the design, qualities, significance, or effects of marriage’ 
or create ‘the rights, benefits, obligations, qualities, or effects of marriage.’ Passage 
of amendment will not modify application and enforcement of Virginia’s domestic 
violence laws ........................................................................................................55

Trier of fact must employ ‘totality-of-the-circumstances analysis’ to determine 
whether victim of assault and battery and defendant ‘cohabited’ ........................55

Crimes Involving Health and Safety – Dangerous Use of Firearms or Other Weapons. 
Governing boards of Virginia’s public colleges and universities may not impose gen-
eral prohibition on carrying of concealed weapons by permitted individuals. Pursuant 
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Crimes Involving Health and Safety – Dangerous Use of Firearms ... (contd.)
to specific grants of statutory authority, however, colleges and universities may regulate 
conduct of students and employees to prohibit them from carrying concealed weapons 
on campus ...........................................................................................................................116

Crimes Involving Health and Safety – Other Illegal Weapons. Governing boards 
of Virginia’s public colleges and universities may not impose general prohibition 
on carrying of concealed weapons by permitted individuals. Pursuant to specific 
grants of statutory authority, however, colleges and universities may regulate con-
duct of students and employees to prohibit them from carrying concealed weapons 
on campus .......................................................................................................... 116

Person to whom court has granted concealed carry permit has undergone extensive 
criminal background check ................................................................................ 116

Right of citizen, with properly issued permit, to carry concealed handgun is con-
sidered universal within Commonwealth, subject to limited constraints .......... 116

In General – Classification of Criminal Offenses and Punishment Therefor. Author-
ity for sheriff to place prisoner on home/electronic incarceration while prisoner is serv-
ing mandatory minimum sentence ............................................................................. 173

General Assembly adopted standard definition of mandatory minimum sentence to 
apply throughout criminal code .........................................................................173

Trial court cannot suspend any portion of mandatory minimum sentence ........173

Moral turpitude. Crimes involving dishonesty involve moral turpitude .............108

Crimes of petty larceny and making false statement to obtain unemployment bene-
fits are crimes of moral turpitude .......................................................................108

Drunkenness and illegal possession of liquor, assault and battery, gambling, trans-
portation of untaxed liquor, and indecent exposure are not crimes constituting 
moral turpitude ...................................................................................................108

In determining whether crime is one involving moral turpitude, it is not punish-
ment that makes crime infamous, but rather nature of crime ............................108

Whether particular crime involves moral turpitude begins with examination of 
nature of crime ...................................................................................................108

CRIMINAL PROCEDURE

Arrest. Power to arrest without warrant limited to specific instances ..................172

Central Criminal Records Exchange. Private, nonprofit institutions of higher educa-
tion, such as Appalachian School of Law, may require criminal background searches 
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as condition of employment; may request that candidates for admission consent to 
criminal background search as condition of matriculation ........................................ 102

Student applicants requesting their criminal history records must pay costs asso-
ciated with background searches .......................................................................102

Students must voluntarily consent to state criminal history search and follow pro-
cedures established by statute and developed by Department of State Police ...... 102

Conservators of the Peace and Special Policemen – Powers and Duties. No authority 
for conservators of peace regional jail officers to execute arrest warrants ........... 172

No authority for regional jail officers to execute criminal warrants in regional jail; such 
officers are vested with limited authority and powers of conservators of peace ..........172

Power to arrest without warrant limited to specific instances ............................172

DEFINITIONS

Abode .....................................................................................................................128

Abused or neglected child ......................................................................................206

Abutting property .....................................................................................................89

Adaptive management ...........................................................................................134

Affiliate ....................................................................................................................12

Agent ........................................................................................................................55

Agreement ................................................................................................................19

Animal ......................................................................................................................10

Animal shelter ..........................................................................................................10

Any ...........................................................................................................................12

Association (property owners’) ..............................................................................191

Bar or lounge area ....................................................................................................87

Best value ...................................................................................................................5

Board of Directors (property owners’ association) ................................................191

Brewery ....................................................................................................................19

Certified copy .........................................................................................................200
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Certify ....................................................................................................................200

Chesapeake Bay Preservation Area .........................................................................69

Child in need of services ........................................................................................206

Cohabit .....................................................................................................................55

Cohabitation .............................................................................................................55

Commercial or mercantile establishment .......................................................180, 184

Common ...................................................................................................................12

Common control ......................................................................................................12

Common door ........................................................................................................184

Community services ...............................................................................................206

Companion animal ...................................................................................................10

Competitive principles ...............................................................................................5

Contractor ..............................................................................................................108

Control .............................................................................................................12, 157

Copy .......................................................................................................................200

Criminal history record information ......................................................................102

Criminal justice agency ..........................................................................................102

Custody ..................................................................................................................157

Declaration .............................................................................................................188

Deed of trust .............................................................................................................55

Detached posts .......................................................................................................157

Developer ...............................................................................................................141

Development ..................................................................................................141, 188

Development (property owners’ association) ........................................................191

Direct access ..........................................................................................................184

Direct contact with students ...................................................................................108
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Direct subsidy ........................................................................................................164

Dome light .............................................................................................................150

Domicile .................................................................................................................128

Emergency ...............................................................................................................43

Expressio unisus est exclusio alterius ......................................................................29

Facility ...................................................................................................................124

Family or household member ..................................................................................55

Foster care services ................................................................................................206

Home subdivision ..................................................................................................188

Identification light ..................................................................................................150

Imprisonment .............................................................................................................3

In pari materia .........................................................................................................75

Incarceration ..............................................................................................................3

Incarceration program ............................................................................................173

Income ....................................................................................................................199

Indirect subsidy ......................................................................................................164

Information ............................................................................................................128

Institution ...............................................................................................................124

Intention .................................................................................................................128

Inventory ................................................................................................................204

Inventory of stock on hand ....................................................................................204

Jail officer ...............................................................................................................172

Law enforcement officer ........................................................................................172

Licensee ...................................................................................................................12

Living wage ...............................................................................................................5

Local correctional facility ..........................................................................................3

Man-made disaster ...................................................................................................43
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Mandatory minimum .............................................................................................173

Manufacturer, bottler, importer, broker or wholesaler of alcoholic beverages ........12

Marital cohabitation .................................................................................................55

May – permissive, directive ...................................................................................128

Merchants’ capital ..................................................................................................204

Moral turpitude (crime of) .....................................................................................108

Natural disaster ........................................................................................................43

Notwithstanding .......................................................................................................19

‘Of record’ ................................................................................................................29

Ophthalmologist .....................................................................................................180

Or – disjunctive, independent ................................................................................184

Overfishing .............................................................................................................134

Person .................................................................................................................12, 99

Personal property ...................................................................................................104

Polling place ...........................................................................................................122

Pound .......................................................................................................................10

Practicable ................................................................................................................52

Presumption of law ..................................................................................................19

Prima facie .............................................................................................................184

Prima facie evidence ................................................................................................19

Property owners’ association .................................................................................188

Provider ..................................................................................................................124

Public funds .............................................................................................................95

Purchase .................................................................................................................104

Real property ..........................................................................................................104

Regular school hours ..............................................................................................108

Residence ...............................................................................................................128
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Resident ..................................................................................................................128

Resource Protection Area (RPA) ..............................................................................69

Restaurant ................................................................................................................87

Services ..................................................................................................................108

Shall – directory .......................................................................................................19

Shall – mandatory ............................................................................3, 19, 52, 75, 155

Shall – mandatory, rather than permissive ............................................................. 119

Shall – mandatory, rather than permissive or directive ..........................................193

Speculation .............................................................................................................141

Speculative interest ................................................................................................141

State agency ...........................................................................................................157

State correctional facility ...........................................................................................3

State hospital ..............................................................................................................3

State of emergency ...................................................................................................43

Stock ......................................................................................................................204

Subdivision ....................................................................................................141, 188

Surface waters ........................................................................................................196

Tidewater Virginia ...................................................................................................69

‘Tied-house prohibition’ ...........................................................................................12

Treatment ...............................................................................................................206

Unauthorized alien ...................................................................................................32

Vacancy light ..........................................................................................................150

Vicious dog ..............................................................................................................10

Volunteer ................................................................................................................104

Wine wholesaler .......................................................................................................12

Winery ......................................................................................................................19

Written agreements of definite duration ...................................................................19
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Marriage Generally. Commonwealth does not recognize common-law marriages; it 
extends comity to such unions that are valid under laws of jurisdiction where relation-
ship was created ............................................................................................................. 55

Virginia law does not provide for establishment of common-law marriage or any 
other ‘quasi-marital relationship’ within Commonwealth ...................................55

EDUCATION

School Property – General Provisions. Local school board is not obligated to accept 
any gift; may restrict its acceptance of gift to satisfaction of appropriate terms ...... 104

No authority for school board to accept gift of construction services; may accept gift 
of services pursuant to Virginia State Government Volunteers Act and may impose 
reasonable conditions to make gift acceptable to board. Virginia Public Procurement 
Act does not apply to donation of services ............................................................ 104

School boards may accept gifts of real or personal property .............................104

Services are not subject to ownership; gift of services is not gift of personal property .....104

Teachers, Officers and Employees – Terms of Employment Generally. Contractor 
would not be awarded contract unless relevant employees provide certification .... 108

Direct contact with students occurs when contractor or his employees are required to be 
in presence of students during school hours or during school-sponsored activities .....108

Local school board is not liable for accuracy of certification information submitted 
by contractor or his employees ..........................................................................108

Local school boards’ applications for employment require certain statements of pro-
spective employees regarding their criminal history ................................................. 108

No direct obligation for contractor to provide certification regarding prior criminal 
convictions for employees; award of contract subject to employees providing such 
certification. Local school board must require certification prior to award of covered 
contract to meet mandate of statute. Direct contact with students limited to contractor 
and employees making certification. Contractor’s employees added during contract 
period must provide certifications prior to direct contact with students. Local school 
board should rely on definition of ‘services’ in Virginia Public Procurement Act in 
determining scope of responsibilities under § 22.1-296.1(C). Natural or non-natural 
person is ‘contractor’ within meaning of § 22.1-296.1. Anyone having knowledge of 
materially false certification may report information to local school board, local law 
enforcement authorities, or appropriate Commonwealth’s attorney for prosecution; 
may also report to respective licensing agency. Whether certain crime involves 
moral turpitude depends on facts and nature of crime; crimes involving dishonesty 
do involve moral turpitude ..................................................................................... 108
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No requirement for contractor to conduct background check on employees ....108

School board may require contractor to collect and turn over certifications for em-
ployees, contractor’s certification runs only to personal status ............................. 108

School board should rely on definition of ‘services’ in Virginia Public Procurement 
Act in determining scope of its responsibilities .................................................108

EDUCATIONAL INSTITUTIONS

Virginia’s public colleges and universities are agencies of Commonwealth .............5

General Provisions. [Enactment of 2006 Senate Bill 677] would jeopardize Com-
monwealth’s ability to charge out-of-state tuition rates to United States citizens who 
are not Virginia residents ............................................................................................. 113

Governing boards of Virginia’s public colleges and universities may not impose 
general prohibition on carrying of concealed weapons by permitted individuals. 
Pursuant to specific grants of statutory authority, however, colleges and universities 
may regulate conduct of students and employees to prohibit them from carrying con-
cealed weapons on campus .....................................................................................116

Laws impose formidable evidentiary hurdles to domicile applicants, including re-
quirement that they demonstrate domicile by clear and convincing evidence ......113

Section 23-9.2:3(D), if enacted, as proposed by 2006 Session of General Assembly 
in Senate Bill 677 would require Commonwealth to comply with 8 U.S.C. § 1623. 
Such compliance could be achieved only by extending in-state tuition rates to all 
enrollees, regardless of residency status ............................................................ 113

State may not treat nonresident citizens, nationals, or legal aliens less favorably 
than illegal aliens in terms of in-state tuition ..................................................... 113

Restructured Higher Education Financial and Administrative Operations Act. 
No authority under Act for university to set ‘living wage’ requirements in contracts; 
Act provides that approved management agreement with Commonwealth may exempt 
university from provisions of Virginia Public Procurement Act when such agreement 
expressly provides for deviations from those provisions ...............................................5

Restructured Higher Education Financial and Administrative Operations Act 
– Capital Projects; Procurement; Property Generally. No authority granted 
to University of Virginia’s Board of Visitors to require that minimum or living 
wage be paid by private contractors and vendors to their employees. Virginia 
Public Procurement Act does not authorize requirement of living wage in public 
procurement process ....................................................................................... 5
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University of Virginia – Board of Visitors. Board has responsibility for protection 
of students enrolled at university ....................................................................... 116

Broad authority of [governing] board does not supercede statutory or case law, public 
policy, or explicit statements of General Assembly regarding specific topics ........5, 116

Governing boards of Virginia’s public colleges and universities may not impose 
general prohibition on carrying of concealed weapons by permitted individuals. 
Pursuant to specific grants of statutory authority, however, colleges and universities 
may regulate conduct of students and employees to prohibit them from carrying con-
cealed weapons on campus .....................................................................................116

It is well established in Virginia that university, through its board, has not only pow-
ers expressly conferred upon it, but it also has implied power to do whatever is 
reasonably necessary to effectuate powers expressly granted ...............................116

No authority granted to University of Virginia’s Board of Visitors to require that mini-
mum or living wage be paid by private contractors and vendors to their employees. 
Virginia Public Procurement Act does not authorize requirement of living wage in pub-
lic procurement process ....................................................................................................5

Rights guaranteed by Constitutions of the United States and Virginia, which pro-
tect all citizens, may not be summarily dismissed for transient reasons ........... 116

University, through its governing board, has not only powers expressly conferred 
upon it, but also has implied power to do whatever is reasonably necessary to ef-
fectuate powers expressly granted .........................................................................5

Virginia public colleges and universities are limited to powers granted them; they 
are state agencies and statutory corporations created and empowered by acts of 
and subject to control of General Assembly ..........................................................5

ELECTIONS

Election Districts, Precincts, Polling Places. Authority for county board of supervi-
sors to alter boundaries of voting precincts; no authority within sixty days of general 
election ....................................................................................................................119

Each city and county governing body may establish as many precincts as it deems 
necessary, but each precinct may have only one polling place ..........................122

Individual who enters any portion of school property that is not designated as poll-
ing place or loiters in such designated place before or after casting his vote is liable 
for trespass .........................................................................................................122

No conflict between § 18.2-119 and §§ 24.2-307, 24.2-310(B), and 24.2-310.1; 
individual prohibited from entering school property may enter portion of school prop-
erty designated as polling place solely for purpose of casting his vote ................ 122
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General Provisions and Administration. General registrar may not deny applica- 
tion for voter registration or cancel voter registration of member of armed forces 
of United States solely because servicemember files certificate of legal residence 
listing his residence in another state pursuant to 50 U.S.C. app. § 571. General 
registrar may request documentation to confirm restoration of voting rights to per-
son previously convicted of felony ....................................................................128

General Provisions and Administration – Officers of Election. Constitution requires 
local electoral board, where feasible, to appoint officers of election representing two 
dominant political parties; when it is not feasible, board may appoint nonpartisan 
officers ..................................................................................................................52

Independent does not constitute ‘party’ and representation would still be given to par-
ties obtaining highest and next highest number of votes at last general election ........ 52

No requirement that majority of election officers be of party which cast highest num-
ber of votes ............................................................................................................... 52

Whenever possible, officers of election for each precinct should be as nearly equal 
between political parties as is practicable ............................................................52

General Provisions and Administration – State Board of Elections. Any decision 
of Board in performing its statutory duty, interpreting application of statute, will 
be entitled to great weight ..................................................................................124

Board is to provide overall supervision and coordination of election activities through-
out Commonwealth and to obtain uniformity in local election practices and proceedings 
and legality and purity in all elections ..............................................................................124

Requirements for Election Districts, Precincts, and Polling Places. Individual who 
enters any portion of school property that is not designated as polling place or loiters 
in such designated place before or after casting his vote is liable for trespass ..... 122

No conflict between § 18.2-119 and §§ 24.2-307, 24.2-310(B), and 24.2-310.1; 
individual prohibited from entering school property may enter portion of school 
property designated as polling place solely for purpose of casting his vote ......122

The Election – General Provisions; Polling Places. No exemption for Virginia Office 
for Protection and Advocacy from limitation on access to polling place; representa-
tives of Office may not enter into polling place on Election Day without express, 
written permission of appropriate local electoral board ........................................ 124

Person with disability has same rights as person without disability to full and free 
use of public buildings, facilities, and places; such rights do not afford Virginia 
Office for Protection and Advocacy discretion to provide its representatives unfet-
tered access to polling places of Commonwealth on Election Day ...................124
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Voter Registration – Registration of Voters. Before individual can qualify to vote 
in Virginia, he must be resident both of Commonwealth and of locality in which 
he seeks to vote ..................................................................................................128

General registrar may not deny application for voter registration or cancel voter 
registration of member of armed forces of United States solely because service-
member files certificate of legal residence listing his residence in another state 
pursuant to 50 U.S.C. app. § 571. General registrar may request documentation to 
confirm restoration of voting rights to person previously convicted of felony ..128

Voter must continue to dwell in locality with intention to remain there for unlimit-
ed time ................................................................................................................128

[FEDERAL] IMMIGRATION REFORM AND CONTROL ACT OF 1986
(See CONSTITUTION OF THE UNITED STATES: Article I (Naturalization Clause))

FISHERIES AND HABITAT OF THE TIDAL WATERS

Compacts and Joint Laws with Other States – Atlantic States Marine Fisheries
Compact. Addendum adopted beyond existing authority and without complying with 
required procedures, should be deemed void as regulatory requirement ....................134

Atlantic Coastal Fisheries Cooperative Management Act provides for state imple-
mentation of coastal fishery management plans (FMP); noncompliance with FMP 
may result in United States Secretary of Commerce imposing complete moratorium 
on fishery in question within waters of noncomplying state ..............................134

Atlantic Menhaden Fisher Management Plan requires finding that menhaden are 
subject to ‘overfishing or an overfished/depleted condition’ before catch quota can 
be implemented under adaptive management ....................................................134

Atlantic States Marine Fisheries Commission, interstate compact organization 
comprised of fifteen Atlantic Coast States formed to recommend joint management 
measures for shared marine fish stocks, was formed as voluntary consortium via 
Compact .............................................................................................................134

Atlantic States Marine Fisheries Commission Menhaden’s Management Board ex-
ceeded adaptive management authority when adopting menhaden cap in Addendum 
II because (1) cap is wholly new management measure, which cannot be implement-
ed by addendum; (2) when Atlantic menhaden stocks have been declared ‘healthy,’ 
cap or quota cannot be imposed unless menhaden are found to be overfished; and 
(3) Atlantic Menhaden Fishery Management Plan does not include prerequisite 
management measure that can be varied by imposition of cap through addendum. 
Should General Assembly decline to adopt menhaden cap, Commonwealth would 
not be out of compliance with Plan because Commission failed to follow required 
procedures .............................................................................................................. 134
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Interstate Fishery Management Program Charter provides standards for interstate 
fishery management plans and compliance and specific requirements applicable to 
adaptive management process ............................................................................134

Menhaden Management Board must follow requirements of Atlantic Coastal Fisher-
ies Cooperative Management Act, Compact, Interstate Fishery Management Program 
Charter, and Atlantic Menhaden Fishery Management Plan; failure to comply with its 
own rules, regulations, standards, and procedures renders its action invalid ........... 134

Touchstone of legally enforceable management measures under Atlantic States 
Marine Fisheries Commission’s governing authorities, including Atlantic Coastal 
Fisheries Cooperative Management Act, is that conservation recommendations to 
states must meet certain standards, must be subject to levels of analysis and public 
comment, and must be adopted and approved by full Commission ..................134

Under Compact and Rules and Regulations of Atlantic States Marine Fisheries Com-
mission, Commission has only authority to make recommendations to member 
states; Atlantic Coastal Fisheries Cooperative Management Act provides man-
datory element to require compliance with fishery management plans .............134

Under Interstate Fishery Management Program Charter, adaptive management is 
restricted to policies which vary existing management measures .....................134

When conditions for adaptive management authority are met, management board, 
such as Menhaden Management Board, may alter existing management measure 
in fishery management plan without vote or action by full Atlantic States Marine 
Fisheries Commission ........................................................................................134

Use of Purse Nets for Taking Menhaden. Atlantic States Marine Fisheries Commis-
sion’s Menhaden Management Board exceeded adaptive management authority 
when adopting menhaden cap in Addendum II because (1) cap is wholly new man-
agement measure, which cannot be implemented by addendum; (2) when Atlantic 
menhaden stocks have been declared ‘healthy,’ cap or quota cannot be imposed 
unless menhaden are found to be overfished; and (3) Atlantic Menhaden Fishery 
Management Plan does not include prerequisite management measure that can be 
varied by imposition of cap through addendum. Should General Assembly decline 
to adopt menhaden cap, Commonwealth would not be out of compliance with Plan 
because Commission failed to follow required procedures .................................. 134

Taking of menhaden by use of purse nets or seine is regulated as matter of state 
law ......................................................................................................................134

FREEDOM OF INFORMATION ACT, VIRGINIA
(See ADMINISTRATION OF GOVERNMENT: Virginia Freedom of Information Act)
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Amendment. Presumption arises that in making amendment, legislature acted with 
full knowledge of, and in reference to, existing law upon same subject and con-
struction placed upon it by courts ............................................................................ 55

Presumption that General Assembly has knowledge of Attorney General’s inter-
pretation of statutes[;] [and] failure to make corrective amendments evinces legi-
slative acquiescence in Attorney General’s [view] [interpretation] ...............5, 199

Appropriations. Court has determined that General Assembly has duty to appropri- 
-ate funds for public health, safety, welfare, education, and other basic governmental 
functions required by constitution or statute ................................................................ 43

General Assembly has constitutional obligation to appropriate revenues and can-
not choose by inaction to abdicate its responsibility ...........................................43

Implied plenary authority of Governor to faithfully execute laws does not over-
come specific, clear, and exclusive grant of authority to legislature to make appro-
priations by law ....................................................................................................43

Budget. Governor historically has exercised certain extraordinary spending authority 
in times of emergency, but General Assembly contemplates and generally provides 
for such expenditures in budget bill .....................................................................43

Discretion. General Assembly is afforded wide discretion when determining what policies 
are in best interest of public ................................................................................................36

Enactment. Presumption that all acts of General Assembly are constitutional; any 
reasonable doubt regarding constitutionality is resolved in favor of validity ....164

Presumption that General Assembly, in enacting statutes, has full knowledge of ex-
isting law and construction placed upon it by courts and that it intended to change 
existing law .............................................................................................................19

Presumption that legislature chose, with care, words it used when it enacted 
statute .................................................................................................................173

Legislative intent. Court has recognized that best indications of public policy are to 
be found in enactments of General Assembly ......................................................36

Policy. General Assembly is body responsible for establishing public policy of 
Commonwealth ..................................................................................................5

HIGHWAYS, BRIDGES AND FERRIES

Transportation Board – Secondary System of State Highways. Certain landowner 
appears to be developer with speculative interest for assessment by localities of por-
tion of cost of including roadway in state secondary highway system; governing 
body of county must obtain written declarations of acquiescence in such assessment 
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from owners of at least seventy-five percent of platted parcels of land abutting upon 
street. To extent of whether landowner is developer is question of fact, Attorney 
General does not issue opinions regarding questions of fact ................................ 141

No requirement that developer create road to be included in secondary system 
or have title to land when abutting road was constructed in order to be subject to 
statutory provisions ................................................................................................ 141

HOUSING

Housing Authorities Law – Redevelopment and Urban Renewal Authorities. No 
authority creating vested interest in particular land use based on Virginia Housing 
Development Authority reserving credits for pending project; initial reservation of 
credits is not vested right and may be terminated by agency director under certain 
circumstances ........................................................................................................... 81

Housing Authorities Law – Virginia Fair Housing Law. Federal and state fair housing 
laws are remedial in sense that they seek to suppress denial of housing opportunities 
to persons falling within classifications designated in these laws; neither federal nor 
the state fair housing laws are intended to be land use or zoning statutes .............. 81

ILLEGAL ALIEN
(See CONSTITUTION OF THE UNITED STATES: Article I (Naturalization Clause))

IMMIGRATION
(See CONSTITUTION OF THE UNITED STATES: Article I (Naturalization Clause))

IMMIGRATION REFORM AND CONTROL ACT OF 1986, [FEDERAL]
(See CONSTITUTION OF THE UNITED STATES: Article I (Naturalization Clause))

IMMUNITY

Because of their dual character, municipal corporations enjoy immunity for govern-
mental functions, but not for proprietary functions ..................................................... 95

Claims related to governmental functions are barred by sovereign immunity ........95

Commonwealth and its agents enjoy sovereign immunity from tort liability to ex-tent 
that Commonwealth has not expressly waived such immunity ...............................95

Doctrine of sovereign immunity is alive and well in Virginia .................................95

Function is governmental if it is directly tied to health, safety, and welfare of 
citizens .....................................................................................................................95

Proprietary function to which sovereign immunity does not apply is one that pri-
marily is performed for private benefit of corporation ............................................95
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To extent entity is entitled to sovereign immunity, there must be clear legislative in-
tent before such immunity may be waived ..............................................................95

Water authority created pursuant to Virginia Water and Waste Authorities Act is pub-
lic body and municipal corporation, and funds it receives from rates and fees generally 
may be considered ‘public funds.’ Sovereign immunity applies to water authority’s 
governmental functions, may waive such immunity only when expressly authorized 
by statute. Immunity does not apply to proprietary functions. Water authority may 
make payments on claims related to its proprietary functions, but not claims related 
to its governmental functions ...................................................................................95

Where governmental and proprietary functions coincide, governmental function is 
overriding factor and sovereign immunity will apply; Function is governmental if it 
entails exercise of entity’s political, discretionary, or legislative authority .............95

INDOOR CLEAN AIR ACT, VIRGINIA
(See COUNTIES, CITIES AND TOWNS)

LABOR AND EMPLOYMENT

Department of Labor and Industry. Aliens who are issued green cards have legal 
status in United States and may be lawfully employed .......................................32

Illegal aliens should not garner economic profit from unlawful presence in Com-
monwealth in violation of Immigration Act .........................................................32

Statutes that deny lawful employment to illegal aliens, by extension, also would 
apply equally to issuance of a business license ...................................................32

Those who knowingly employ or assist in employment of illegal aliens are subject 
to criminal penalty ...............................................................................................32

MENTAL HEALTH, SUBSTANCE ABUSE SERVICES, ETC.

Civil Commitment of Sexually Violent Predators. Courts have determined that 
commitment under Sexually Violent Predators Act is civil rather than criminal 
proceeding .........................................................................................................3

Virginia Freedom of Information Act, which prohibits use by incarcerated individu-
als, is not applicable to patients in state mental health institutions and individuals com-
mitted to Virginia Center for Behavioral Rehabilitation under Civil Commitment of 
Sexually Violent Predators Act ...................................................................................... 3

Emergency Custody and Civil Admissions – Involuntary Admissions. Civil commitment 
involves significant deprivation of personal liberty that requires due process protection ....145

Commitment hearing is civil matter, constitutional rights of criminal defendant do 
not adhere to respondent in commitment hearing ..............................................145
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Individual facing deprivation of his liberty includes statutory right to be repre-
sented by attorney at initial commitment hearing, to be present at hearing, to offer 
defenses, and to testify .......................................................................................145

Person aggrieved by decision of circuit court from initial commitment hearing may 
appeal to the Virginia Supreme Court. There is no affirmative duty for circuit court 
to inform individual of right to appeal. Attorney must be appointed for individual’s 
appeal to Virginia Supreme Court if individual chooses to pursue appeal ........145

Person voluntarily or involuntarily admitted to state hospital is not incarcerated in 
state or local correctional facility as defined by General Assembly ......................3

Emergency Custody and Civil Admissions – Voluntary Admission. Person voluntar-
ily or involuntarily admitted to state hospital is not incarcerated in state or local 
correctional facility as defined by General Assembly ....................................................3

MILITARY AND EMERGENCY LAWS

Emergency Services and Disaster Law. Constitution imposes clear and certain duty 
solely upon General Assembly to make appropriations; no funds are to be paid out 
of state treasury unless appropriated by law by General Assembly. It is question 
of fact whether conditions exist constituting emergency under Emergency Services 
and Disaster Law of 2000, and it is within authority of Governor to make such deter-
mination. When emergency exists, no express authority under Constitution for Governor 
to expend state funds when no appropriations exist. While Governor has certain im-
plied executive power, such authority cannot overcome sole and specific express 
grant of spending authority to legislature. To prevent constitutional crisis, it is critical 
that legislature enact 2006-2008 biennial budget or enact short-term legislation 
authorizing ongoing spending for state services and obligations ............................ 43

Governor has authority to declare emergency and waive state law when, in Gover-
nor’s opinion, safety and welfare of people of Virginia require exercise of emergency 
measures ............................................................................................................................43

Whether there is ‘emergency’ requiring declaration of emergency is question of 
fact, which Disaster Law delegates to Governor to determine ............................43

MOTOR VEHICLES

Motor Vehicle and Equipment Safety – Lights and Turn Signals. Generally, motor 
vehicles may only be operated with lighting devices required or permitted by state or 
federal law. ................................................................................................................... 150

Green-tinted vacant light on taxicab would not specifically violate § 46.2-1021; Depart-
ment of State Police has authority to regulate use of such lights. Department’s interpreta-
tion is entitled to due deference ........................................................................................... 150
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Motor Vehicle and Equipment Safety – Lights and Turn Signals (contd.)
Superintendent of State Police specifically is charged with responsibility to approve light-
ing devices to be used on vehicles operated on highways of Commonwealth .............150

Motor Vehicle and Equipment Safety – Maximum Vehicle Size, Generally. Exemp-
tion for fire-fighting equipment from general highway size limitations; no exemption 
for such equipment from general highway weight limitations established for bridges 
and prescribed and posted by Commonwealth Transportation Commissioner .... 153

General Assembly treats reduced limitations based on specific facts regarding safe-
ty more seriously than violations of general weight limitations ........................153

Violations of reduced limits based on safety concerns are considered criminal 
offenses ..............................................................................................................153

Motor Vehicle and Equipment Safety – Safety Inspections. Superintendent of State Po-
lice is charged with administration of vehicle safety inspections in Commonwealth ...... 150

PENSIONS, BENEFITS, AND RETIREMENT

Local Retirement Systems – General Provisions. Both city charter and general laws 
of Commonwealth require city of Newport News to have actuarially sound retire-
ment system for its employees ............................................................................... 155

PERSONS WITH DISABILITIES

Protection and Advocacy Services. No exemption for Virginia Office for Protection 
and Advocacy from limitation on access to polling place; representatives of Of-
fice may not enter into polling place on Election Day without express, written 
permission of appropriate local electoral board .................................................124

Virginia Office for Protection and Advocacy is independent agency of Commonwealth 
responsible for protection and advocacy of rights of persons with disabilities ...........124

Rights of Persons With Disabilities. Person with disability has same rights as per-
son without disability to full and free use of public buildings, facilities, and places; 
such rights do not afford Virginia Office for Protection and Advocacy discretion to 
provide its representatives unfettered access to polling places of Commonwealth 
on Election Day ..................................................................................................124

POLICE (STATE)

Basic State Police Communications System. Authority for Superintendent of State 
Police to exercise control of system by designating other members of Department 
of State Police ................................................................................................. 157
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Authority for Superintendent of State Police to use state employees to install, 
operate, and maintain system .............................................................................157

Chapters 981 and 1021 of 2003 Acts of Assembly and authority granted to Superin-
tendent of Department of State Police under Chapter 2 of Title 52, §§ 52-12 through 
52-15, may be read in harmony to certain extent; however, ultimate control over 
Virginia Criminal Information Network must remain with Superintendent. Federal 
regulations require Superintendent to retain control over Network ...................157

System does not exclude involvement of other agencies provided Superintendent 
of State Police retains control ............................................................................157

Virginia Criminal Information Network is recognized as basic coordinating police 
communication system .......................................................................................157

Department of State Police. Authority for State Police Superintendent to issue  ap-
propriate insignia ...............................................................................................161

Authority for State Police Superintendent, with Governor’s approval, to design and 
adopt distinctive commemorative badge to be worn by State Police officers .....161

State Police uniforms must be distinct from other Virginia law enforcement offi-
cers, have appropriate insignia, and be approved by Governor .........................161

PRISONS AND OTHER METHODS OF CORRECTION

Local Correctional Facilities. Censorship of personal correspondence that includes 
threats, blackmail, contraband, plots to escape, discusses criminal activities, or otherwise 
circumvents prison regulations, is essential to protection of substantial governmental 
interests ...............................................................................................................................162

Control of mail to and from inmates is essential adjunct of prison administration 
and maintenance of order within prison .............................................................162

In local correctional facility, inspection and censorship of inmate mail applies equally 
to pretrial detainees and convicted prisoners ......................................................... 162

Prison officials do not violate inmates’ constitutional rights when they read their 
outgoing mail because, in addition to security concerns, inmates have diminished 
expectation of privacy ........................................................................................162

When requested by outside law enforcement agency, sheriff’s office personnel 
lawfully may inspect incoming and outgoing inmate mail to determine whether 
correspondence discusses, or is being used in furtherance of, criminal activities; per-
sonnel may censor discussions of criminal activities in such correspondence or any 
correspondence used in furtherance of criminal activities .................................... 162
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Local Correctional Facilities – Duties of Sheriffs. Canteen funds are considered 
public funds ............................................................................................................ 164

Inmates’ canteen fund is derived solely from purchases made by inmates; items 
purchased by inmates to inmates and proceeds from sales go to fund ..............164

Inmates’ canteen fund may be used to make direct or indirect payments to faith-
based organizations when such organizations provide rehabilitation services, educa-
tion programs, and counseling; when requested by inmate, organization may pro-
vide spiritual guidance, including Bibles and other religious materials ............164

Local Correctional Facilities – Jail Authorities – Regional Jails and Jail Farms.  No
authority for regional jail officers to execute criminal warrants in regional jail; such 
officers are vested with limited authority and powers of conservators of peace ..... 172

Local Correctional Facilities – Prisoner Programs and Treatment. Authority for 
sheriff to place prisoner on home/electronic incarceration while prisoner is serving 
mandatory minimum sentence ...........................................................................173

Courts cannot assign persons serving mandatory minimum sentences to home/
electronic incarceration program .......................................................................173

Courts may place certain convicted persons in home/electronic incarceration pro-
gram provided assignment is condition of probation .........................................173

Sheriff is authorized to act when person has been sentenced to jail or convicted and 
sentenced to confinement in prison but is actually serving his sentence in jail; sheriff 
may act when person has been sentenced to active term of confinement ..........173

PROFESSIONS AND OCCUPATIONS

Funeral Services – Preneed Funeral Contracts. Funds placed in certain 1989 trust 
are subject to law in effect in 1989 and are exempt in calculating available resources 
under Virginia Medicaid Program. Funds placed in certain 2005 trust are exempt in 
calculating available resources under Program, provided that funds transferred to 
trust do not exceed value of funeral services and supplies purchased by person desig-
nated in preneed agreement as trustor .................................................................... 177

‘Two-step’ process occurs when individual pays funeral director for services and supplies, 
and funeral director places preneed payment into trust or escrow arrangement ............ 177

Virginia Medicaid Policy does not require that funeral director actually establish 
trust, but does require transfer of cash asset to funeral director who must place asset 
in trust established by person other than individual transferring cash .................. 177

Where individual pays funeral director for services and supplies and funeral director 
places preneed payment into trust or escrow arrangement, trust assets are exempt 
from consideration for Medicaid eligibility .......................................................177
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Medicine and Other Healing Arts – Health Care Decisions Act. Act does not re-
quire that agent be related to declarant by blood or marriage ..............................55

Optometry – General Provisions. Business engaged in retail jewelry business and 
watch and clock repair in addition to optometry practice was commercial or mercan-
tile establishment .................................................................................................... 180

Commercial or mercantile interests may not supervise or control optometrists ...... 184

Inherent legislative policy in statute is to maintain extrication of practice of optome-
try from commercial or mercantile establishments; and to prevent commercial enter-
prises from exercising control over optometrist’s professional practice ............... 184

Licensed optometrist, whose practice is not controlled or influenced by agent or em-
ployee of commercial or mercantile establishment, may be employed by independent 
ophthalmology practice, which has direct access to commercial or mercantile estab-
lishment and sells eye glasses or contact lenses ancillary to its practice, provided that 
majority of beneficial ownership of practice is owned by ophthalmologic practice and/
or one or more ophthalmologists ................................................................................ 180

Ophthalmologists are physicians and may practice in commercial or mercantile 
establishment ......................................................................................................180

Optometry practice may not be conducted in kiosk type setting, medical doctor’s office, 
or other locations that require person to use same ‘common door’ to exit building 
or structure occupied by practice as that required to exit commercial or mercantile 
establishment onto exterior sidewalk or public way or into common areas of enclosed 
shopping mall. Section 54.1-3205.1 does not limit or qualify § 54.1-3205(D) ....... 184

Presumption that optometrist practicing in location that has direct access is prac-
ticing within commercial or mercantile establishment ......................................184

Provides that optometry and ophthalmology practices that sell eyeglasses and 
contact lenses ancillary to practice of optometry or ophthalmology are not deemed 
to be commercial or mercantile establishment ...................................................180

Sale of eyeglasses and contact lenses is incidental to practice of optometry and 
ophthalmology ...................................................................................................180

Statutory prohibition against practicing optometry in a commercial or mercantile 
establishment has existed since 1938 .................................................................180

PROPERTY AND CONVEYANCES

Property Owners’ Association Act. Development with declaration recorded after Jan-
uary 1, 1959, is subject to Virginia Property Owners’ Association Act; such  devel-
opment may amend its declaration by two-thirds vote of owners to apply Act to 
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Property Owners’ Association Act (contd.)

development when declaration is silent regarding amendment or amendment is made 
in accordance with declaration ............................................................................... 188

Issues related to whether property is defective and appropriate remedy for any de-
fect are factual questions for appropriate tribunal .............................................191

No statute directly addresses statutory authority allowing homebuilders to maintain 
majority control of property owners’ association until construction of community 
property is completed and transferred to association. Any recourse that association 
may have regarding defective community property is private cause of action ........ 191

Recordation of Documents – In General. Assuming that document meets param-
eters required by statute, clerk may not inquire regarding legal sufficiency or add 
requirements for recording .................................................................................193

Charge for recordation of original writings that are signed by parties ..............193

Clerk of court of record may not record certified copy of instrument previously 
recorded in his court although copy contains additional exhibits or modification or 
change to legal description of real property conveyed ......................................193

Clerk’s authority to record instrument is very limited .......................................193

No statute authorizes recordation of certified copy of instrument previously recorded 
in same court, whether or not copy includes additional exhibits or modifications or 
changes to legal description of real property ......................................................... 193

Recordation of copies is allowed where original writings admitted to record in an-
other county or city are lost ...............................................................................193

PROPERTY OWNERS’ ASSOCIATION ACT, VIRGINIA
(See PROPERTY AND CONVEYANCES: Property Owners’ Association Act)

PUBLIC PROCUREMENT ACT, VIRGINIA
(See ADMINISTRATION OF GOVERNMENT: Virginia Public Procurement Act)

PUBLIC SERVICE COMPANIES

Creation and Powers of Public Service Corps. Natural gas company may enter on-
to landowner’s property where such landowner has not responded to notices given 
by company, provided company complies with notice requirements for right of 
entry ........................................................................................................................ 195

SHERIFFS

Authority for sheriff to place prisoner on home/electronic incarceration while prisoner 
is serving mandatory minimum sentence ...............................................................173
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Inmates’ canteen fund may be used to make direct or indirect payments to faith-based 
organizations when such organizations provide rehabilitation services, education pro-
grams, and counseling; when requested by inmate, organization may provide spiritual 
guidance, including Bibles and other religious materials .......................................... 164

When requested by outside law enforcement agency, sheriff’s office personnel lawfully 
may inspect incoming and outgoing inmate mail to determine whether correspondence 
discusses, or is being used in furtherance of, criminal activities; personnel may censor 
discussions of criminal activities in such correspondence or any correspondence used 
in furtherance of criminal activities ........................................................................... 162

STATE GOVERNMENT VOLUNTEERS ACT, VIRGINIA
(See ADMINISTRATION OF GOVERNMENT)

STATE WATERS, PORTS AND HARBORS

Conservation of Water Resources; State Water Control Board. No authority for
State Water Control Board to impose limitations on thermal effluent involved in dis-
charges by Dominion Nuclear North Anna, LLC, from North Anna Power Station 
reactors ................................................................................................................... 196

VPDES program is administered by Board under State Water Control Law pursuant 
to approval by Environmental Protection Agency; program regulates discharge of 
pollutants, including waste heat, into “surface waters” from point sources ......196

STATUTORY CONSTRUCTION

Absurdity. Determination of intent of General Assembly is based on words contain-
ed in the statute, unless literal construction would create absurd result ..............71

Legislative intent is to be gathered from words used in statute, unless literal inter-
pretation would lead to manifest absurdity ........................................................101

Liberal interpretation of statute leading to absurd or unjust results is to be avoided; stat-
ute should be given meaning in accord with its spirit and purpose of enactment ..........32

Statutes should not be interpreted [in ways that] [to] produce absurd [results] or 
irrational consequences ..................................................................................32, 71

Administrative agency. Addendum adopted beyond existing authority and without com-
plying with required procedures, should be deemed void as regulatory requirement .....134

Agencies, in exercise of powers, may validly act only within authority conferred 
upon them .....................................................................................................75, 124

Agency must adhere to its own rules and regulations ........................................134

Agency shall apply expert discretion to matters coming within its cognizance, and 
judicial interference is permissible only for relief against arbitrary or capricious 
action that constitutes clear abuse of delegated discretion ...................................... 75
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Administrative agency (contd.)
Agency that ignores plain language and its prior consistent application of regula-
tion risks successful challenge to effort to change such application .................196

Agency’s interpretation [and enforcement of its regulations] [of legal requirements] 
is entitled to [great] deference [by courts when it is within experience and special-
ized competence of agency] .........................................................................75, 196

Construction of statute by state official charged with its administration is entitled 
to great weight ....................................................................................................124

Courts afford considerable deference to decisions of agencies in administrative 
decisions .............................................................................................................134

Courts must construe law as it is written; erroneous construction by those charged with 
its administration cannot be permitted to override clear mandates of a statute .............75

Courts will not overturn agency’s interpretation of its regulations unless it is found 
to be arbitrary and capricious .............................................................................196

Deference to decision of agency charged by General Assembly with statewide admin-
istration of statutes constituting complex statutory scheme is appropriate unless deci-
sion clearly is wrong .................................................................................................... 124

Erroneous construction by those charged with its administration cannot be permit-
ted to override clear mandates of statute ............................................................124

Great deference should be give to administrative interpretation of statutes by agency 
changed with responsibility for carrying out legislation ....................................... 134

Interpretation given to statute by state agency charged with its administration is 
entitled to great weight .......................................................................................124

Legislative regulations are given controlling weight unless they are arbitrary, capri-
cious, or manifestly contrary to statute ...................................................................... 67

Power of administrative agency to administer [legislative]ly created program necessar-
ily requires formulation of policy and making of rules to fill any gap left, implicitly or 
explicitly, by [legislature] ....................................................................................................67

Rules are rules and fidelity to rules which have been properly promulgated is 
required of those to whom [legislature] has entrusted regulatory missions .......134

When [legislature] explicitly left gap for agency to fill, there is express delegation of 
authority to agency to elucidate specific provision of statute by regulation ........... 67

Ambiguity. Province of statutory construction lies wholly within domain of 
ambiguity .....................................................................................................71, 124
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Rules of interpretation are resorted to for purpose of resolving ambiguity, not for 
purpose of creating it .................................................................................155, 184

Where ambiguity exists, basic rule of statutory construction is that when construing 
statutes on same subject matter, statutes should be harmonized if possible ......... 188

Where language of statute is free from ambiguity, plain meaning will control ...... 85

Amendment. Presumption arises that in making amendment, legislature acted with 
full knowledge of, and in reference to, existing law upon same subject and construc-
tion placed upon it by courts .................................................................................... 55

Presumption that General Assembly has knowledge of Attorney General’s inter-
pretation of statutes, and failure to make corrective amendments evinces legislative 
acquiescence in Attorney General’s interpretation ............................................199

Associates. When legislative intent or meaning of statute is not clear, meaning of doubt-
ful words may be determined by reference to their relationship with other associated 
words and phrases ...................................................................................................... 3

Authority. Entities created by General Assembly, in exercise of statutory powers, may 
only act within authority conferred by General Assembly ...................................... 75

Legislative regulations are given controlling weight unless they are arbitrary, ca-
pricious, or manifestly contrary to statute ............................................................67

Power of administrative agency to administer [legislative]ly created program nec-
essarily requires formulation of policy and making of rules to fill any gap left, 
implicitly or explicitly, by [legislature] ...............................................................67

Taxes can be imposed only in manner prescribed by express statutory authority ........204

When [legislature] explicitly left gap for agency to fill, there is express delegation of 
authority to agency to elucidate specific provision of statute by regulation ........... 67

When statute creates specific grant of authority, authority exists only to extent spe-
cifically granted in statute ....................................................................29, 101, 200

Caption. Headlines of statutes are intended as mere catchwords to indicate contents 
of sections and do not constitute part of act of General Assembly ....................153

Title may be read in attempt to ascertain an act’s purpose, though it is no part of 
act itself ................................................................................................................75

While not part of code section, in strictest sense, caption may be considered in con-
struing statute, as it is valuable and indicative of legislative intent ........................ 75

Clarity. Constitutional language that is clear and unambiguous must be given its plain 
meaning .................................................................................................................... 43
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Clarity (contd.)
When definition is clear and unambiguous, words must be taken as written ....188

When language of statute is [clear] [plain] and unambiguous, [and its meaning per-
fectly clear and definite, effect must be given to it] [statute must be applied according 
to its plain language]. ..................................................................................... 204, 206

When statute is clear and unambiguous, rules of statutory construction dictate that 
statute is interpreted according to its plain language ...........................................29

When statutes are expressed in clear and unambiguous language, whether gen-
eral or limited, presumption that General Assembly means what it plainly has 
expressed, and no room is left for construction ...............................................29

Where language of statute is clear and unambiguous, statutory construction rules 
are not required ..........................................................................................101, 141

Common meaning. Words of statute are to be given their usual, commonly under-
stood meaning ....................................................................................................141

Conflict. When one statute speaks to subject [in general way] [generally] and another 
[in more specific manner] [deals with element of that subject specifically], statutes 
[should] [will] be harmonized, if possible, and [where] [if] they conflict, [latter] 
[more specific statute] prevails ....................................................................43, 157

Constitutionality. Courts must resolve all doubts in favor of constitutionality of prac-
tice; to doubt is to affirm ........................................................................................ 164

Courts will declare legislative judgment null and void only when statute is plainly 
repugnant to some provision of state or federal constitution ...............................55

Doctrine of constitutional avoidance requires that statutes, regulations, and policies 
be construed to avoid difficult constitutional questions .....................................164

Doctrine of constitutional doubt requires that when there are two fairly plausible inter-
pretations of particular statute or regulation, one that finds it constitutional and one that 
finds it unconstitutional, finding of constitutionality should be adopted .................. 164

General presumption that legislation is valid and will be sustained if classification 
drawn by statute is rationally related to legitimate state interest; rule gives way 
in rare instances when statutes infringe upon fundamental constitutional rights or 
utilize ‘suspect’ or ‘quasi-suspect’ classifications ..............................................206

[Presumption that all acts of General Assembly are constitutional; any] reasonable 
doubt regarding constitutionality[is] [of legislative enactment must be] resolved in 
favor of validity ............................................................................................55, 164
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Presumption [that every statute is] Virginia’s laws are constitutional[; court should 
construe statutes to avoid constitutional difficulties] ...................................55, 206

Presumption that governmental actions are constitutional ................................164

Under principle known as unconstitutional conditions doctrine, government may 
not deny benefit to person on basis that infringes his constitutionally protected fun-
damental right even if he has no entitlement to that benefit; when government may 
not accomplish objective directly, then likewise it may not accomplish it indirectly 
by imposing conditions on receipt of benefit .....................................................206

Unless statute clearly violates provision of United States or Virginia Constitutions, 
courts will not invalidate it ................................................................................164

When case may be decided on other grounds, court will avoid inquiring into con-
stitutionality of action ........................................................................................134

When issue can be resolved on state constitutional grounds, there is no reason to 
address federal constitutional question ..............................................................164

Construction. Courts must construe law as it is written; erroneous construction by 
those charged with its administration cannot be permitted to override clear 
mandates of statute ...............................................................................................75

Presumption that General Assembly, in enacting statutes, has full knowledge of 
existing law and construction placed upon it by courts and that it intended to 
change existing law ..............................................................................................19

Contracts. Basic elements of contract are offer, acceptance, and consideration ....55

Generally, every adult person has right to contract with respect to his property 
rights; no authority for courts to annul obligations unless contract entered into 
under such circumstances to indicate that procurement was brought about by 
fraud .....................................................................................................................55

Presumption that there is in everyone capacity to contract ..................................55

Unless contract is void for specific policy reason under existing law, any competent 
individual may enter into contract, regardless of marital status ..........................55

Written contracts must contain essential elements: competent parties; legal subject 
matter; valuable consideration; and mutual assent ..............................................55

Curious construction. Plain, obvious, and rational meaning of statute is always to be 
preferred to curious, narrow, or strained construction ............................................... 180

Definition. Absent statutory definition, plain and ordinary meaning of term [controls] 
[is controlling] ........................................................................12, 19, 128, 157, 204
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Definition (contd.)
When [term] [particular word in statute] is not defined[, it] [therein, word] must be 
given its ordinary meaning .....................................................................3, 124, 200

Dillon Rule. Commonwealth follows rule of strict construction of statutory provisions [and 
its corollary that powers of county boards of supervisors are fixed by statute and are limited 
to those powers conferred expressly or by necessary implication] ..........................85, 119, 200

Corollary rule is that powers of county are limited to those conferred expressly or 
by necessary implication ......................................................................................71

Counties, cities, and towns are subordinate political subdivisions of Common-
wealth subject to rule of strict construction ...........................................................5

Municipal corporations have only those powers expressly granted, those necessarily 
or fairly implied therefrom, and those that are essential and indispensable ... 119, 200

Power of local governing body must be exercised pursuant to express grant be-
cause powers of county are limited to those conferred expressly or by necessary 
implication; corollary to rule that municipal corporations are similarly limited in 
their powers ..........................................................................................................75

Powers of boards of supervisors are fixed by statute and are limited to those con-
ferred expressly or by necessary implication; rule is corollary to rule that municipal 
corporations have only those powers expressly granted, those necessarily or fairly 
implied therefrom, and those that are essential and indispensable ......................85

Requires strict construction; local governing bodies do not have unfettered dis-
cretion; may exercise discretion only to extent permitted by statute ...................75

Rule is applicable to constitutional officers .......................................................200

Rule is applicable to determine in first instance, from express words or by implication, 
whether power exists at all. If power cannot be found, inquiry is at end ........... 85, 119

Where General Assembly grants local government power to do something but 
does not specifically direct method of implementing that power, choice made by 
local government regarding how to implement conferred power will be upheld as 
long as method selected is reasonable; any doubt in reasonableness of method is 
resolved in favor of locality .................................................................................71

Distinct meaning. To avoid rendering phrases meaningless or mere surplusage, Gen-
eral Assembly must intend that phrases have distinct meanings and refer to different 
[things] .................................................................................................................19

Doubt. Courts must resolve all doubts in favor of constitutionality of practice; to doubt 
is to affirm ............................................................................................................... 164
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Presumption that all acts of General Assembly are constitutional; any reasonable 
doubt regarding constitutionality is resolved in favor of validity ......................164

Reasonable doubt regarding constitutionality of legislative enactment must be re-
solved in favor of its validity ...............................................................................55

When legislative intent or meaning of statute is not clear, meaning of doubtful words 
may be determined by reference to their relationship with other associated words 
and phrases ................................................................................................................. 3

Where General Assembly grants local government power to do something but 
does not specifically direct method of implementing that power, choice made by 
local government regarding how to implement conferred power will be upheld as 
long as method selected is reasonable; any doubt in reasonableness of method is 
resolved in favor of locality .................................................................................71

Enactment. Presumption that General Assembly, in enacting statutes, has full knowl-
edge of existing law and construction placed upon it by courts and that it intended to 
change existing law .................................................................................................. 19

Entirety. Courts should give fullest possible effect to legislative intent embodied in 
entire statutory enactment ..................................................................................195

Every part of statute is presumed to have some effect and no part will be considered 
meaningless unless absolutely necessary ...........................................................195

Fullest possible effect must be given to legislative intent embodied in entire statu-
tory enactment ..............................................................................................85, 195

Fundamental rule of statutory construction requires that courts view entire body of 
legislation and statutory scheme to determine true intention of each part .........195

Look to entire statute to ascertain intent of the General Assembly ...................195

Presumption that every part of statute has some effect; no part will be considered 
meaningless unless absolutely necessary .............................................................19

Statute must be read as whole and every provision be given effect if possible ...... 19

Erroneous construction. Erroneous construction by those charged with its admin-
istration cannot be permitted to override clear mandates of statute ...................124

Error. Courts must construe law as it is written; erroneous construction by those
charged with its administration cannot be permitted to override clear mandates of 
a statute ................................................................................................................75

Exclusion. Mention of specific item in statute implies that other omitted items were 
not intended to be included within scope of the statute .....................................173
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Exclusion (contd.)
Where statute specifies certain things, intention to exclude that which is not speci-
fied may be inferred .............................................................................................29

Expressio unius est exclusio alterius. Mention of specific item in statute implies that  other
omitted items were not intended to be included within scope of the statute .................173

When statute creates specific grant of authority, authority exits only to extent specifi-
cally granted in statute ................................................................................................... 29

Where statute specifies certain things, intention to exclude that which is not speci-
fied may be inferred .............................................................................................29

Frustration. Statutes should not be construed to frustrate their purpose ..............180

General language. When statutes are expressed in clear and unambiguous language, 
whether general or limited, presumption that General Assembly means what it plain-
ly has expressed, and no room is left for construction .........................................29

General vs. specific. Specific law controls over the general ..................................43

When it is not clear which of two statutes applies, specific statute prevails general .....12

When one statute speaks to subject [in general way] [generally] and another [in 
more specific manner] [deals with element of that subject specifically], statutes 
[should] [will] be harmonized, if possible, and [where] [if] they conflict, [latter] 
[more specific statute] prevails ....................................................................43, 157

Harmony. Meaning of word takes color and expression from purport of entire phrase
of which it is part, and it must be construed so as to harmonize with context as 
whole ...................................................................................................................... 200

When one statute speaks to subject [in general way] [generally] and another [in 
more specific manner] [deals with element of that subject specifically], statutes 
[should] [will] be harmonized, if possible, and [where] [if] they conflict, [latter] 
[more specific statute] prevails ....................................................................43, 157

Where ambiguity exists, basic rule of statutory construction is that when construing 
statutes on same subject matter, statutes should be harmonized if possible ......188

Headlines. Headlines of statutes are intended as mere catchwords to indicate con-
tents of sections and do not constitute part of act of General Assembly ...........153

Title may be read in attempt to ascertain an act’s purpose, though it is no part of 
act itself ................................................................................................................75
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While not part of code section, in strictest sense, caption may be considered in con-
struing statute, as it is valuable and indicative of legislative intent ........................ 75

Implementation. Where General Assembly grants local government power to do some-
thing but does not specifically direct method of implementing that power, choice 
made by local government regarding how to implement conferred power will be 
upheld as long as method selected is reasonable; any doubt in reasonableness of 
method is resolved in favor of locality .................................................................... 71

Inference. Statute often speaks as plainly by inference, and by means of purpose that 
underlies it, as in any other manner .................................................................3, 52

Where statute specifies certain things, intention to exclude that which is not 
specified may be inferred .....................................................................................29

Infringement. General presumption that legislation is valid and will be sustained if 
classification drawn by statute is rationally related to legitimate state interest; rule 
gives way in rare instances when statutes infringe upon fundamental constitutional 
rights or utilize ‘suspect’ or ‘quasi-suspect’ classifications ...............................206

In pari materia. Latin phrase meaning on same subject; relating to same matter ..... 71

Statutes relating to same subject should be considered in pari materia where words 
used in particular statute are not sufficiently explicit ....................................71, 75

Irrationality. Statutes should not be interpreted to produce absurd results or irrational 
consequences ..................................................................................................32, 71

Legislative intent. Ascertainment of legislative intention involves appraisal of subject 
matter, purposes, objects and effects of statute, in addition to its express terms .... 32

Court has recognized that best indications of public policy are to be found in enact-
ments of General Assembly .................................................................................36

Courts are required to ascertain and give effect to intention of legislature, which is 
usually self-evident from statutory language .......................................................29

Courts may not add language to statute that General Assembly has not seen fit to 
include ................................................................................................................173

Courts may not rewrite statutes, that is function of legislature ..........................173

Courts should give fullest possible effect to legislative intent embodied in entire 
statutory enactment ............................................................................................195
Fullest possible effect must be given to legislative intent embodied in entire statu-
tory enactment ..............................................................................................85, 195
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Legislative intent (contd.)
Fundamental rule of statutory construction requires that courts view entire body of 
legislation and statutory scheme to determine true intention of each part .........195

Legislative intent is to be gathered from words used in statute, unless literal inter-
pretation would lead to manifest absurdity ........................................................101

Look to entire statute to ascertain intent of the General Assembly ...................195

Manifest intention of legislature, clearly disclosed by its language, must be 
applied .................................................................................19, 128, 155, 184

[Overriding/Primary goal] [Primary object/rule] of statutory [construction and] 
interpretation is to [ascertain/determine/discern and give effect to legislative in-
tent] [ascertain and declare intention of legislature and to carry such intention into 
effect to fullest degree] .................... 3, 32, 52, 67, 85, 87, 101, 119, 155, 173, 200

Presumption arises that in making amendment, legislature acted with full knowl-
edge of, and in reference to, existing law upon same subject and construction placed 
upon it by courts ....................................................................................................... 55

Presumption that General Assembly had knowledge of Attorney General’s 
interpretation of statutes[;] [and] failure to make corrective amendments evinces 
legislative acquiescence in Attorney General’s [view] [interpretation] .........5, 199

Presumption that General Assembly, in enacting statutes, has full knowledge of ex-
isting law and construction placed upon it by courts and that it intended to change 
existing law ............................................................................................................... 19

Presumption that legislature chose, with care, words it used when it enacted statute ......173

To avoid rendering phrases meaningless or mere surplusage, General Assembly must 
intend that phrases have distinct meanings and refer to different [things] ................. 19

Unless it is manifest that purpose of legislature was to use word ‘may’ in sense of 
‘shall’ or ‘must,’ then ‘may’ should be given its ordinary meaning—permission, 
importing discretion ...........................................................................................128

Use in statute implies that General Assembly intends that terms following it are 
permissive or directive and not mandatory ........................................................128

When [applicable statutes are] [statute is] expressed in plain and unambiguous 
terms, whether general or limited, [legislature is assumed to mean] [it is assumed 
that General Assembly means] what it plainly has expressed, and no room is left 
for construction .................................................................................. 119, 122, 193

When General Assembly intends statute to impose requirements, it knows how to 
express its intention ..............................................................................................29
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When legislative intent or meaning of statute is not clear, meaning of doubtful words 
may be determined by reference to their relationship with other associated words 
and phrases ................................................................................................................. 3

When statutes are expressed in clear and unambiguous language, whether general 
or limited, presumption that General Assembly means what it plainly has expressed, 
and no room is left for construction ......................................................................... 29

Where grant of power is silent upon its mode of execution, method of exercise clearly 
contrary to legislative intent, or inappropriate to ends sought to be accomplished by 
grant, would be unreasonable ................................................................................ 200

Where power is conferred and mode of execution is specified, no other method may 
be selected; any other means would be contrary to legislative intent and, therefore, 
unreasonable ........................................................................................................... 200

While not part of code section, in strictest sense, caption may be considered in con-
struing statute, as it is valuable and indicative of legislative intent ........................ 75

Liberal construction. Liberal interpretation of statute leading to absurd or unjust results 
is to be avoided; statute should be given meaning in accord with its spirit and purpose 
of enactment ................................................................................................................... 32

Virginia Constitution is liberally construed to uphold law ................................164

Limiting language. When statutes are expressed in clear and unambiguous language, 
whether general or limited, presumption that General Assembly means what it plain-
ly has expressed, and no room is left for construction ............................................ 29

‘May.’ Unless it is manifest that purpose of legislature was to use word ‘may’ in sense 
of ‘shall’ or ‘must,’ then ‘may’ should be given its ordinary meaning—permission, 
importing discretion ...........................................................................................128

Use in statute implies that General Assembly intends that terms following it are 
permissive or directive and not mandatory ........................................................128

Meaningless. Every part of statute is presumed to have some effect and no part will 
be considered meaningless unless absolutely necessary ....................................195

Presumption that every part of statute has some effect; no part will be considered 
meaningless unless absolutely necessary .............................................................19

To avoid rendering phrases meaningless or mere surplusage, General Assembly must 
intend that phrases have distinct meanings and refer to different [things] ................. 19

Narrow construction. Plain, obvious, and rational meaning of statute is always to be pre-
ferred to curious, narrow, or strained construction ....................................173, 180
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Noscitur a sociis. It is known by its associates .....................................................200

Meaning of word takes color and expression from purport of entire phrase of which 
it is part, and it must be construed so as to harmonize with context as whole ..... 200

Words in statute are construed according to context in which they are used and by 
considering language used in statute and in other statutes dealing with closely re-
lated subjects ......................................................................................................200

Object. Ascertainment of legislative intention involves appraisal of subject matter, 
purposes, objects and effects of statute, in addition to its express terms .............32

Words and phrases must be considered in context in which they are used to arrive 
at construction that will promote object and purpose of statute ......................3, 52

Obvious meaning. Plain, obvious, and rational meaning of statute is always to be pre-
ferred to curious, narrow, or strained construction ....................................173, 180

‘Or.’ Use connects parts of sentence, but disconnects their meaning; disjunctive re-
sults in alternatives, which must be treated separately ......................................184

Use of word evidences intent that what follows is meant to be separate and inde-
pendent from what preceded; phrases separated by comma and disjunctive ‘or’ are 
independent ........................................................................................................184

Ordinary meaning. Absent statutory definition, plain and ordinary meaning of term 
controls [is controlling] ................................................................19, 128, 157, 204

When [term] [particular word in statute] is not defined[, it] [therein, word] must be 
given its ordinary meaning .....................................................................3, 124, 200

Word in statute is to be given its everyday, ordinary meaning unless word is term 
of art .....................................................................................................................29

Words must be given their ordinary meaning, given context in which they are 
used ..................................................................................................12, 19, 71, 128

Penal statute. Penal statute must be strictly construed against Commonwealth; it can-
not be extended by construction or by implication to favor prosecution .............12

Penal statutes are construed in favor of defendant; may not be extended by con-
struction or implication to favor Commonwealth ................................................12

Plain meaning. Absent statutory definition, plain and ordinary meaning of term [con-
trols] [is controlling] ..............................................................12, 19, 128, 157, 204

Agency that ignores plain language and its prior consistent application of regula-
tion risks successful challenge to effort to change such application .................196
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Constitutional language that is clear and unambiguous must be given its plain 
meaning ................................................................................................................43

Plain, obvious, and rational meaning of statute is always to be preferred to curious, 
narrow, or strained construction .................................................................173, 180

When [applicable statutes are] [statute is] expressed in plain and unambiguous 
terms, whether general or limited, [legislature is assumed to mean] [it is assumed 
that General Assembly means] what it plainly has expressed, and no room is left 
for construction .................................................................................. 119, 122, 193

When definition is clear and unambiguous, words must be taken as written ....188

When language in statute is clear and unambiguous, statute must be applied accord-
ing to its plain language. ........................................................................................ 206

When language of statute is plain and unambiguous, [plain meaning of language 
must be applied] [and its meaning perfectly clear and definite, effect must be given 
to it] ................................................................................................71, 87, 124, 204

When statute is clear and unambiguous, rules of statutory construction dictate that 
statute is interpreted according to its plain language ...........................................29

Where language of [statute is free from ambiguity] [statutory provision is plain and 
unambiguous], its plain meaning [will control] [must be applied] ........... 85, 87, 188

Words must be given their ordinary meaning, given context in which they are 
used ......................................................................................................................71

Power. Administrative agencies, in exercise of their powers, may validly act only with-
in authority conferred upon them .........................................................................75

Doctrine of implied powers should never be applied to create power that does not 
exist or to expand existing power beyond rational limits; test in application of 
doctrine is reasonableness, concern for what is necessary to promote public inter-
est is key element ...............................................................................................200

Entities created by General Assembly, in exercise of statutory powers, may only 
act within authority conferred by General Assembly ..........................................75

Power of administrative agency to administer [legislative]ly created program neces-
sarily requires formulation of policy and making of rules to fill any gap left, implicitly 
or explicitly, by [legislature] ......................................................................................... 67

When [legislature] explicitly left gap for agency to fill, there is express delegation of 
authority to agency to elucidate specific provision of statute by regulation ........... 67
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Power (contd.) 
Where grant of power is silent upon its mode of execution, method of exercise 
clearly contrary to legislative intent, or inappropriate to ends sought to be accom-
plished by grant, would be unreasonable ...........................................................200

Where power is conferred and mode of execution is specified, no other method may 
be selected; any other means would be contrary to legislative intent and, therefore, 
unreasonable ........................................................................................................... 200

Preemption. Federal law or regulation preempts or supplants conflicting state law by 
virtue of Supremacy Clause of United States Constitution .................................67

Public interest. Doctrine of implied powers should never be applied to create power 
that does not exist or to expand existing power beyond rational limits; test in appli-
cation of doctrine is reasonableness, concern for what is necessary to promote public 
interest is key element ............................................................................................ 200

Purpose. Ascertainment of legislative intention involves appraisal of subject matter, 
purposes, objects and effects of statute, in addition to its express terms .............32

Liberal interpretation of statute leading to absurd or unjust results is to be avoid-
ed; statute should be given meaning in accord with its spirit and purpose of 
enactment .........................................................................................................32

Purpose for which a statute is enacted is of primary importance in its interpretation 
or construction .................................................................................................3, 52

Statute often speaks as plainly by inference, and by means of purpose that underlies 
it, as in any other manner .................................................................................3, 52

Statutes should not be construed to frustrate their purpose ...............................180

To derive true purpose of act, statute should be construed to give effect to its com-
ponent parts ........................................................................................................195

Words and phrases must be considered in context in which they are used to arrive 
at construction that will promote object and purpose of statute ......................3, 52

Rationality. Doctrine of implied powers should never be applied to create power that 
does not exist or to expand existing power beyond rational limits; test in applica-
tion of doctrine is reasonableness, concern for what is necessary to promote public 
interest is key element ........................................................................................200

Plain, obvious, and rational meaning of statute is always to be preferred to curious, 
narrow, or strained construction .................................................................173, 180

Reasonableness. Where General Assembly grants local government power to do some-
thing but does not specifically direct method of implementing that power, choice 
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made by local government regarding how to implement conferred power will be 
upheld as long as method selected is reasonable; any doubt in reasonableness of 
method is resolved in favor of locality ................................................................71

Regulations. Addendum adopted beyond existing authority and without complying with
required procedures, should be deemed void as regulatory requirement .............. 134

Legislative regulations are given controlling weight unless they are arbitrary, cap-
ricious, or manifestly contrary to statute ..............................................................67

Rules are rules and fidelity to rules which have been properly promulgated is 
required of those to whom [legislature] has entrusted regulatory missions .......134

Repugnance. Courts will declare legislative judgment null and void only when statute 
is plainly repugnant to some provision of state or federal constitution .................. 55

Rules. Rules are rules and fidelity to rules which have been properly promulgated is 
required of those to whom [legislature] has entrusted regulatory missions .......134

Same subject. In pari materia is Latin phrase meaning on same subject; relating to 
same matter ..........................................................................................................71

Statutes relating to same subject should be considered in pari materia where words 
used in particular statute are not sufficiently explicit ....................................71, 75

Where ambiguity exists, basic rule of statutory construction is that when construing 
statutes on same subject matter, statutes should be harmonized if possible ......... 188

Words in statute are construed according to context in which they are used and 
by considering language used in statute and in other statutes dealing with closely 
related subjects ...................................................................................................200

‘Shall.’ Generally is used in imperative or mandatory sense ................................ 119

Use implies that General Assembly intends its terms to be mandatory, rather than 
permissive or directive ....................................................................................... 119

Use in statute [generally] [ordinarily][, but not always,] implies that [terms] [provisions] are 
[intended to be] mandatory[, rather than permissive or directive] ......3, 19, 52, 75, 155, 193

When used to specify time within which public official is to act, ‘shall’ frequently 
is construed to be directory ..................................................................................19

Specific language. When statute creates specific grant of authority, authority exits 
only to extent specifically granted in statute ................................................29, 200

Where statute specifies certain things, intention to exclude that which is not speci-
fied may be inferred .............................................................................................29
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Specific vs. general. Specific law controls over the general ...................................43

When it is not clear which of two statutes applies, specific statute prevails general ......12

When one statute speaks to subject [in general way] [generally] and another [in 
more specific manner] [deals with element of that subject specifically], statutes 
[should] [will] be harmonized, if possible, and [where] [if] they conflict, [latter] 
[more specific statute] prevails ....................................................................43, 157

Spirit of law. Liberal interpretation of statute leading to absurd or unjust results is to 
be avoided; statute should be given meaning in accord with its spirit and purpose 
of enactment .........................................................................................................32

Strained construction. Plain, obvious, and rational meaning of statute is always to 
be preferred to curious, narrow, or strained construction ..................................180

Strict construction. Commonwealth follows [Dillon Rule] [rule] of strict construc-
tion of statutory provisions[ and its corollary that powers of county boards of super-
visors are fixed by statute and are limited to those powers conferred expressly or 
by necessary implication] ............................................................................85, 200

Penal statutes must be strictly construed [against Commonwealth; it cannot be 
extended by construction or by implication to favor prosecution] ..............12, 122

Surplusage. To avoid rendering phrases meaningless or mere surplusage, General As-
sembly must intend that phrases have distinct meanings and refer to different [things] ....... 19

Taxation. Taxes can be imposed only in manner prescribed by express statutory 
authority .............................................................................................................204

Term of art. Word in statute is to be given its everyday, ordinary meaning unless 
word is term of art ................................................................................................29

Title. Headlines of statutes are intended as mere catchwords to indicate contents of 
sections and do not constitute part of act of General Assembly ........................153

Title may be read in attempt to ascertain an act’s purpose, though it is no part of 
act itself ................................................................................................................75

While not part of code section, in strictest sense, caption may be considered in 
construing statute, as it is valuable and indicative of legislative intent ...............75

Totality. Presumption that every part of statute has some effect; no part will be con-
sidered meaningless unless absolutely necessary ................................................19

Statute must be read as whole and every provision be given effect if possible ...... 19
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Unambiguous language. Constitutional language that is clear and unambiguous must 
be given its plain meaning ....................................................................................... 43

When [applicable statutes are] [statute is] expressed in plain and unambiguous 
terms, whether general or limited, [legislature is assumed to mean] [it is assumed 
that General Assembly means] what it plainly has expressed, and no room is left 
for construction .................................................................................. 119, 122, 193

When [language in] statute is clear and unambiguous, [statute must be applied] 
[rules of statutory construction dictate that statute is interpreted] according to its 
plain language. .............................................................................................29, 206

When language [of statute] [of statutory provision] is plain and unambiguous, [its 
plain meaning must be applied] [and its meaning perfectly clear and definite, effect 
must be given to it] .....................................................................71, 87, 124, 188, 204

When statutes are expressed in clear and unambiguous language, whether general 
or limited, presumption that General Assembly means what it plainly has express-
ed, and no room is left for construction ...............................................................29

Where language of statute is clear and unambiguous, statutory construction rules 
are not required ..........................................................................................101, 141

Unjustness. Liberal interpretation of statute leading to absurd or unjust results is to 
be avoided; statute should be given meaning in accord with its spirit and purpose 
of enactment .........................................................................................................32

Unreasonableness. Statutes should be interpreted to avoid untenable distinctions and 
unreasonable results whenever possible .................................................................. 32

Where grant of power is silent upon its mode of execution, method of exercise 
clearly contrary to legislative intent, or inappropriate to ends sought to be accom-
plished by grant, would be unreasonable ...........................................................200

Where power is conferred and mode of execution is specified, no other method may 
be selected; any other means would be contrary to legislative intent and, therefore, 
unreasonable ........................................................................................................... 200

Usual meaning. Words of statute are to be given their usual, commonly understood 
meaning ..............................................................................................................141

Validity. Courts will declare legislative judgment null and void only when statute is 
plainly repugnant to some provision of state or federal constitution ...................55

Reasonable doubt regarding constitutionality of legislative enactment must be 
resolved in favor of its validity ............................................................................55
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License Taxes. Commissioner of revenue is prohibited from issuing local business 
license to applicant who is not legally present in United States; may issue business 
license to applicant holding permanent resident card. Commissioner must verify 
identity and residency status of all business license applicants as part of application 
process ..................................................................................................................32

Real Property Tax – Exemptions for Elderly and Handicapped. Distributions from 
IRAs, 401Ks, and similar retirement plans are considered income for purposes of de-
termining eligibility for exemption or deferral of taxes on property ...................... 199

Local governing bodies may adopt ordinances granted exemptions from, deferrals of, 
or combinations thereof from taxation of real estate for property owned by and oc-
cupied as sole dwelling of person who is at least sixty-five years of age ............... 199

Periodic annuity or retirement payments, made on regular basis, should be con-
sidered part of income ........................................................................................199

Real Property Tax – Local Deferral of Real Estate Tax. Distributions from IRAs, 
401Ks, and similar retirement plans are considered income for purposes of deter-
mining eligibility for exemption or deferral of taxes on property ........................ 199

Real Property Tax – Special Assessment for Land Preservation. General Assembly 
does not specify manner in which treasurer is to be notified by commissioner when 
land use roll-back tax should be billed and collected ........................................200

Roll-back taxes are considered deferred real estate taxes ..................................200

Transmittal of electronic data containing information to abate erroneous 
assessments for real estate and personal property does not satisfy requirement that 
copy be certified to treasurer; such transmittal constitutes sufficient notice that 
roll-back taxes are due .......................................................................................200

Review of Local Taxes – Correction of Assessments, Remedies and Refunds. Trans-
mittal of electronic data containing information to abate erroneous assessments 
for real estate and personal property does not satisfy requirement that copy be 
certified to treasurer; such transmittal constitutes sufficient notice that roll-back 
taxes are due .......................................................................................................200

Tangible Personal Property, etc. – Merchants’ Capital Tax. For local taxation pur-
poses, merchants’ capital and tangible personal property are two separate classes 
of property ..........................................................................................................204

Taxes can be imposed only in manner prescribed by express statutory authority ..... 204

Vehicles that are merchandise and available for sale, regardless of location, gen-
erally are considered merchants’ capital and should be taxed. ..........................204
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Vehicles titled to car dealership and available for sale constitute inventory stock on 
hand and must be taxed as merchants’ capital ...................................................204

Tangible Personal Property, etc. – Tangible Personal Property Tax. For local tax-
ation purposes, merchants’ capital and tangible personal property are two separate 
classes of property ..............................................................................................204

VIRGINIA FREEDOM OF INFORMATION ACT
(See ADMINISTRATION OF GOVERNMENT)

VIRGINIA INDOOR CLEAN AIR ACT
(See COUNTIES, CITIES AND TOWNS)

VIRGINIA PROPERTY OWNERS’ ASSOCIATION ACT
(See PROPERTY AND CONVEYANCES: Property Owners’ Association Act)

VIRGINIA PUBLIC PROCUREMENT ACT
(See ADMINISTRATION OF GOVERNMENT)

VIRGINIA STATE GOVERNMENT VOLUNTEERS ACT
(See ADMINISTRATION OF GOVERNMENT)

VIRGINIA WATER AND WASTE AUTHORITIES ACT
(See COUNTIES, CITIES AND TOWNS)

WATER AND WASTE AUTHORITIES ACT, VIRGINIA
(See COUNTIES, CITIES AND TOWNS: Virginia Water and Waste Authorities Act)

WELFARE (SOCIAL SERVICES)

Foster Care. Foster care services, including mental health services, may be provided 
to abused or neglected child or child in need of services to prevent parent from 
having to relinquish custody ..............................................................................206

Section 63.2-905 does not mandate that mental health services be provided; 
rather it defines term foster care services. Comprehensive Services Act addresses 
requirements for provision of services, which incorporates definition of foster care 
services. Act mandates provision of such foster care services by state and locality 
to prevent foster care placements when child is abused and neglected or child 
is in need of services. Statutory and constitutional provisions require that CSA-
mandated mental health services be provided to eligible children in need of such 
services without their parents having to relinquish custody to local social services 
agencies ..............................................................................................................206

WILLS AND DECEDENTS’ ESTATES

Motivations of testator have no effect on disposition of estate ...............................55
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