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CONSTITUTION OF THE UNITED STATES: FOURTH AMENDMENT.

Reasonableness of sheriff’s use of drug-sniffing dogs to search person of students
attending public school depends on whether facts support suspicionless search that is
relatively unobtrusive coupled with government’s interest in conducting search.

The Honorable W. Edward Meeks 11
Commonwealth’s Attorney for Amherst County
November 12, 1999

You ask whether, at the request of public school officials, the sheriff may conduct a general
search of students at a public school to determine whether drugs exist on the person of any
student.

You ask that | assume that information exists to suspect that drugs are being carried on the
person of public school students to a degree that warrants investigation to protect the educational
environment. The contemplated search method that you describe would be to have the sheriff, at
the request of school officials, appear at the school with a drug-sniffing dog. You indicate that the
students would be lined up, and the dog would proceed in front of the students to determine
whether drugs exist on the person of any student.

The Fourth Amendment to the Constitution of the United States requires that "[t]he right of the
people to be secure in their persons, houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated." "Searches and seizures carried out by school officials are
governed by the same Fourth Amendment principles that apply in other contexts."* "To be
reasonable under the Fourth Amendment, a search ordinarily must be based on individualized
suspicion of wrongdoing."

[A] search conducted in the absence of individualized suspicion
would be reasonable only in a narrow class of cases, "where the
privacy interests implicated by a search are minimal and where
‘other safeguards’ are available ‘to assure that the individual's
reasonable expectation of Privacy is not "subject to the discretion
of the official in the field.""

The Supreme Court of the United States has not yet addressed the issue you present. Cases
decided in other courts involving the use of drug-sniffing dogs in schools to detect narcotics on
students have resulted in varying conclusions. In Doe v. Renfrow,” the court held that the sniffing
of the air surrounding students’ person by drug-sniffing dogs did not implicate any normal or
justifiable expectation of privacy, and that the dog sniffing therefore did not violate the students’
Fourth Amendment rights. In the case of Horton v. Goose Creek Independent School District,’
however, the Fifth Circuit held that public school students have a reasonable expectation of
privacy in the airspace around their persons, and that the random use by school officials of drug-
detecting dogs to sniff students’ bodies violated the Fourth Amendment. Similarly, in Jones v.
Latexo Independent School District,® the court held that public school students had a reasonable
expectation of privacy in their bodies which was infringed upon by the random sniffing by drug-
detecting dogs. In Virginia, a court dealing with the sniffing of a student’s hands by a school
official found that the sniffing of students’ hands by school officials did not infringe upon students’
reasonable expectations of privacy.” This court cites Doe v. Renfrow in support of this finding and
distinguishes Jones, stating that the Jones case suggests that "sniff[s]8 by school officials instead
of canines would not have been a search" for constitutional purposes.



In 1995, the Supreme Court was called upon for the first time to assess the validity of a
suspicionless school search.® This case arose from a school district's decision to implement a
random urinalysis drug-testing program for student athletes in an effort to curb a documented
increase in the use of drugs among students.'® The Court analyzed the reasonableness of the
program by balancing the students’ legitimate privacy interests against the government’s interests
in conducting the search.* The Court upheld the drug testing as a reasonable search, finding that
the student athletes enjoyed a lessened expectation of privacy when compared to students in
general.12 This case is also significant because it is the Court’s first pronouncement that searches
by school officials need not be based on individualized suspicion in order to be reasonable and
therefore constitutional. The Court notes that "public school children in general ... have a
diminished expectation of privacy"*® and states:

Taking into account all the factors we have considered ...—the
decreased expectation of privacy, the relative unobtrusiveness of
the search, and the severity of the need met by the search—we
conclude [the policy of random urinalysis drug testing of student
athletes] is reasonable and hence constitutional.[**

Ultimately, the determination of whether the situation you present passes constitutional muster
depends on a complete and detailed set of facts. For example, whether the students’ right to
privacy is implicated by the dog sniffing turns upon exactly how this conduct is undertaken.* If
such right to privacy is implicated, how reasonable or unreasonable the search is requires a
balancing of the students’ interest in privacy against "the nature and immediacy of the
governmental concern at issue,” as well as the efficacy of the means for meeting it.*° Indeed, the
reasonableness of any search necessarily depends on the facts of each particular case."’
Accordingly, while | am unable to render any definitive opinion due to a lack of knowledge of all
the pertinent and particular facts in this case, it is my general opinion that all such searches need
to be viewed through the lens of the decision of the United States Supreme Court in Vernonia
School District 47J v. Acton'® and an assessment of the particular facts relative to whether a
strong need for such a search exists and whether such search would be considered relatively
unobtrusive.
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