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Discretionary provision of interpreters in civil cases for non-English-speaking persons in
courts of 17" through 20" judicial districts and circuits does not violate Equal Protection
Clause.
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April 13, 2000

You ask whether providing state-funded interpreters to non-English-speaking persons for civil
cases in courts of the seventeenth through the twentieth judicial districts and circuits violates the
Equal Protection Clause of the Fourteenth Amendment to the Constitution of the United States.*

Section 8.01-384.1:1 of the Code of Virginia provides, in part:

A. In any trial, hearing or other proceeding before a judge in a
civil case in which a non-English-speaking person is a party or
witness, an interpreter for the non-English-speaking person may
be appointed by the court. A qualified English-speaking person
fluent in the language of the non-English-speaking person may
be appointed by the judge of the court in which the case is to be
heard unless the non-English-speaking person shall obtain a
qualified interpreter of his own choosing who is approved by the
court as being competent.

B. To the extent of available appropriations, the compensation of
such interpreter shall be fixed by the court and shall be paid from
the general fund of the state treasury as part of the expense of
trial. The amount allowed by the court to the interpreter may, in
the discretion of the court, be assessed against either party as a
part of the cost of the case and, if collected, the same shall be
paid to the Commonwealth.”” [Emphasis added.]

You note that the 1998 Appropriation Act provides for payments limited to civil proceedings only
in the courts of the seventeenth through the twentieth judicial districts and circuits.® You also note
that there is no acknowledged constitutional right to an interpreter in civil matters. Once a state
decides to provide an interpreter at state expense, however, you question whether it may provide
a benefit from public funds for litigants and witnesses in only certain judicial circuits/districts
without violating the Equal Protection Clause of the United States Constitution.

The Equal Protection Clause was intended as a restriction on state legislative action inconsistent
with elemental constitutional premises. The Equal Protection Clause directs that "all persons
similarly circumstanced shall be treated alike.™ But so too, "[t]he Constitution does not require
things which are different in fact or opinion to be treated in law as though they were the same."
The initial discretion to determine what is "different" and what is "the same" resides in the states’
legislatures. "A legislature must have substantial latitude to establish classifications that roughly
approximate the nature of the problem perceived, that accommodate competing concerns both
public ang private, and that account for limitations on the practical ability of the State to remedy
every ill."



In designating the seventeenth through the twentieth judicial districts and circuits for the purpose
of providing such interpreters, it is readily apparent that the General Assembly has neither denied
any class of persons a fundamental right nor involved a suspect classification, either one of which
would require the application of a judicial "strict scrutiny" test to § 8.01-384.1:1 under traditional
equal protection scrutiny.” "Suspect" classifications include race and, in modified forms requiring
"intermediate” scrutiny, discrimination on the bases of sex, alienage and wealth.? "Fundamental”
classifications concern basic civil rights, including the right to vote and the right of procreation.9

The standard of review, therefore, for an equal protection challenge to § 8.01-384.1:1 is, in my
opinion, the rational basis test.

The Equal Protection Clause allows the States considerable
leeway to enact legislation that may appear to affect similarly
situated people differently. Legislatures are ordinarily assumed
to have acted constitutionally. Under traditional equal protection
principles, distinctions need only be drawn in such a manner as
to bear some rational relationship to a legitimate state end.
Classifications are set aside only if they are based solely on
reasons totally unrelated to the pursuit of the State’s goals and
only if no grounds can be conceived to justify them.™

"In applying the rational basis test, courts will not overturn a statutory classification on equal
protection grounds unless it is so unrelated to the achievement of a legitimate purpose that it
appears irrational."* Although | cannot discern any classification created by such allocation of
funds by the General Assembly, the mere fact that a classification has been made will not void
legislation.'” "Statutes create many classifications which do not deny equal protection; it is only
‘invidious discrimination’ which offends the Constitution."*

Consequently, in order to conclude that the discretionary provision of interpreters in civil matters
contained in § 8.01-384.1:1 violates equal protection guarantees, the legislature must be found to
have acted in a manner bearing no rational relationship to a legitimate state end; i.e., the
discretionary provision must be found to be so unrelated to the achievement of a legitimate
purpose that it appears irrational. More often than not, a decision made by the General Assembly
affects some group at the expense of another, and creates one or more classifications.

The Supreme Court of Virginia has found that constitutional prohibitions against special
legislation do not prohibit classifications, as long as the classification is not purely arbitrary. "It
must be natural and reasonable, and appropriate to the occasion. There must be some such
difference in the situation of the subjects of the different classes as to reasonably justify some
variety of rule in respect thereto."** In the facts you present, the decision by the General
Assembly to provide such funds for use in the four designated judicial districts and circuits clearly
does not create a "classification” between groups in other judicial districts and circuits requiring
interpreters.

In assessing the constitutionality of § 8.01-384.1:1, | am also guided by the doctrine that "La]
statute is not to be declared unconstitutional unless the court is driven to that conclusion.""
"Every reasonable doubt should be resolved in favor of the constitutionality of an act of the
Iegislature.’"16 Following this doctrine, it has been a long-standing practice of Attorneys General
to refrain from declaring a statute unconstitutional unless its unconstitutionality is clear beyond a
reasonable doubt.”’ This practice has its origins in well-founded considerations. Unlike a court,
the Attorney General has no power to invalidate a statute. Thus, when an Attorney General
opines that a statute violates the Constitution, that statute nevertheless remains in force. Further,
by opining that a statute is unconstitutional, an Attorney General, in effect, is advising the
enforcing state agency to ignore the statute. This an Attorney General should not do unless he is
certain beyond a reasonable doubt that a reviewing court would strike down the statute.



Therefore, based on the above, it is my opinion that the discretionary provision of interpreters in
civil cases for non-English-speaking persons in courts of the seventeenth through the twentieth
judicial districts and circuits does not violate the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution.
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Constitution of Virginia (1971) and the prohibition against special legislation in Article 1V, § 14
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however, provides broader rights than those guaranteed by the Fourteenth Amendment. See
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Districts and Circuits.").
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