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House Bill 908, which allows locality to require special exception or special
use permit for three or more persons unrelated by blood, marriage, or
adoption residing in single-family dwelling in area zoned for single-family
use, would not violate federal or state fair housing law unless applied in
discriminatory manner. Whether bill applies to or affects specific piece of
property must be decided on case-by-case basis. Incorporation of term
"nonprofit" in definition of "residential facility" in Senate Bill 449 creates
discriminatory distinction that violates Virginia Fair Housing Law.

The Honorable Frederick M. Quayle
Member, Senate of Virginia
December 8, 2000

You ask whether federal or state fair housing laws affect certain legislation
considered by the 2000 Session of the General Assembly. Specifically, you
inquire whether federal or state fair housing laws affect House Bill 908" or Senate
Bill 449,? and whether such bills constitute a regulatory taking of property.

House Bill 908 sought to amend § 15.2-2286(A)(3) of the Code of Virginia,
relating to zoning and the granting of special exceptions by local governing
bodies, by adding the following language:

Nothing in th[e planning and zoning] chapter [of Title 15.2] shall
be construed to prevent a locality from requiring a special
exception or special use permit[ for a use which includes three
or more persons unrelated by blood, marriage or adoption
residing in a single-family dwelling in an area zoned for single-
family use.!

Senate Bill 449 sought to amend 8 15.2-2291, relating to zoning of group homes
for mentally ill, mentally retarded, developmentally disabled, elderly, or otherwise
disabled persons, to distinguish between for-profit and nonprofit group homes for
purposes of defining a "residential facility."

The Federal Fair Housing Act was enacted as part of the Civil Rights Act of
1968.° It was amended by the Fair Housing Amendments Act of 1988 ("Federal
Act") to extend protection of the Fair Housing Act to handicapped persons.®
Likewise, the 1991 Session of the General Assembly recodified the Virginia Fair
Housing Law, originally enacted in 1972,” to complement the federal fair housing
law to correct practices which denied to certain groups—among them the elderly
and the handicapped—equal access to, and benefits from, housing
opportunities.8 Both the federal and state fair housing laws are remedial in the
sense that they seek to suppress the denial of housing opportunities to persons
falling within the classifications designated in these laws.’ Neither the federal nor
the state fair housing laws are intended to be land use or zoning statutes.



While zoning statutes that are facially neutral and otherwise constitutional enjoy a
presumption of validity,'® the application of a particular zoning law may be
challenged when it is applied in a manner that violates the federal or state fair
housing law. With respect to House Bill 908, which allows a locality to require a
special exception or special use permit for three or more persons unrelated by
blood, marriage, or adoption residing in a single-family dwelling in an area zoned
for single-family use, such bill appears facially neutral since it applies to all
unrelated persons as described in the bill. If, however, in practice, it is applied
only to housing for unrelated persons with disabilities, such application would
appear to be discriminatory. Thus, the amendment proffered in House Bill 908 is
not affected by the fair housing laws unless it is applied, in fact, in a
discriminatory manner.

With respect to whether the proposed legislation could be considered a
regulatory taking of property, the Taking Clause of the Fifth Amendment to the
Constitution of the United States applies not only to a physical deprivation of
property but also to regulations of property.** The Taking Clause is violated when
land use regulations do not substantially advance legitimate state interests, or
they deny an owner the economically viable use of his land.** A zoning regulation
which does not in its terms arbitrarily discriminate, however, will not be declared
unconstitutional, except where its effect upon an individual parcel of land is so
great as to amount to a taking of the property without just compensation.13 The
zoning amendment in House Bill 908 does not in its terms arbitrarily discriminate
among those properties which are subject to it nor does it deprive an owner the
economically viable use of his land. Accordingly, it is my opinion that there is no
clear conflict between the amendment and any federal or state law. Again,
whether it applies to or affects a specific piece of property must be decided on a
case-by-case basis.

Regarding Senate Bill 449 and its proposed amendment to § 15.2-2291 to
change the current definition of a "residential facility" from "any group home or
residential facility in which aged, infirm or disabled persons reside" to "any
nonprofit group home or other nonprofit residential facility,"** it is my opinion that
such an amendment violates the Virginia Fair Housing Law.

Clearly, it is the policy of the Commonwealth, as expressed in the Virginia Fair
Housing Law, "to provide for fair housing throughout the Commonwealth, to all its
citizens, regardless of ... handicap, and to that end to prohibit discriminatory
practices with respect to residential housing by any person or group of
persons."™ Nothing in the Virginia Fair Housing Law distinguishes between a
nonprofit and a for-profit group home or residential facility. To incorporate such
a distinction in § 15.2-2291, which seeks to implement the Virginia Fair Housing
Law, would result in a direct conflict with the legislative intent of the law."’

"House Bill 908 was introduced and referred to the Committee on Counties,
Cities and Towns on January 24, 2000, but was defeated in committee on
February 12, 2000.

2Senate Bill 449 was introduced and referred to the Committee on Local
Government on January 21, 2000. The bill was continued to the 2001 Session of
the General Assembly.

3 Special exception’ means a special use, that is a use not permitted in a

particular district except by a special use permit granted under the provisions of
this chapter and any zoning ordinances adopted herewith." Section 15.2-2201.
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