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HEALTH: REGULATION OF MEDICAL CARE FACILITIES – UTILIZATION REVIEW 
STANDARDS AND APPEALS. 

Statutory scheme pertaining to review of health care service determinations is designed to 
benefit covered person. Appeals process is designed to be undertaken by provider on 
behalf of such person. No authority for health care provider to appeal, on own behalf, final 
adverse decision involving retrospective utilization review denials. 

The Honorable John H. Chichester 
Member, Senate of Virginia 
June 9, 2000 

You inquire regarding Article 1.2, Chapter 5 of Title 32.1, §§ 32.1-137.7 through 32.1-137.17 of 
the Code of Virginia ("Article 1.2" ), pertaining to utilization review standards and appeals of 
health care service determinations made by an "insurer, health services plan, managed care 
health insurance plan licensee, or other entity or person."1 You specifically ask whether health 
care providers may appeal, on their own behalf, adverse decisions involving retrospective 
utilization review denials. 

You advise that retrospective medical necessity determinations arise where a health care 
provider obtains approval to provide services to a health plan member and subsequently submits 
its treatment plan to the health plan. You also advise that the health plan allegedly reviews the 
provision of care previously authorized and subsequently denies coverage based on a 
determination of lack of medical necessity. In such instances, the provider generally may not bill 
the health plan member. Therefore, neither the individual health plan member nor the provider 
files an appeal on behalf of the member. Rather, the provider files the appeal on its own behalf 
since it is the entity suffering financial harm. You assert that the primary issue is whether the 
timelines and procedures specified in Article 1.2 for the handling of utilization review appeals 
apply to appeals filed by and on behalf of the provider.2 

Section 32.1-137.8(A) specifies that "[n]o utilization review entity shall perform utilization review 
with regard to hospital, medical or other health care resources rendered or proposed to be 
rendered to a covered person except in accordance with the requirements and standards set forth 
in this article." The use of the word "shall" in § 32.1-137.8(A) implies that its terms are intended to 
be mandatory, rather than permissive or directive.3 In addition, I also note that when a statute 
creates a specific grant of authority, the authority exists only to the extent specifically granted in 
the statute.4 

A "utilization review entity," as that term is used in § 32.1-137.8(A), is "a person or entity 
performing utilization review."5 "Utilization review" is defined as 

a system for reviewing the necessity, appropriateness and efficiency of hospital, medical or other 
health care services rendered or proposed to be rendered to a patient or group of patients for the 
purpose of determining whether such services should be covered or provided by an insurer, 
health services plan, managed care health insurance plan licensee, or other entity or person.[6] 

The initial utilization review conducted by a health plan of the provision of health care previously 
authorized for a covered person which results in a denial of coverage already rendered, based on 
a determination of lack of medical necessity, constitutes an "adverse decision."7 Sections 32.1-
137.14 and 32.1-137.15 specify the procedures for reviewing an adverse decision. Section 32.1-
137.14(A) requires that reconsideration of such a decision "shall be requested by the provider on 
behalf of the covered person." (Emphasis added.) The term "covered person" means "a 



subscriber, policyholder, member, enrollee or dependent, as the case may be, under a policy or 
contract issued or issued for delivery in Virginia by a managed care health insurance plan 
licensee, insurer, health services plan, or preferred provider organization."8 

"The treating provider on behalf of the covered person shall be notified" regarding a decision 
rendered on a request for reconsideration of an adverse decision.9 The decision constitutes a 
"final adverse decision," which is "a utilization review determination … in a reconsideration of an 
adverse decision … upon which a provider or patient may base an appeal."10 

Section 32.1-137.15 details the procedure for appealing a final adverse decision. Any person or 
entity performing utilization reviews is required to establish an appeals process for consideration 
of a final adverse decision appealed "by a covered person, his representative, or his provider."11 It 
is clear that any such appeal is for the benefit of the covered person, whether the appeal is filed 
by the covered person or on his behalf by his representative or provider. Furthermore, if the 
appeal is denied, the notification provided to the appellant must include "a clear and 
understandable description of the covered person’s right to appeal final adverse decisions to the 
Bureau of Insurance …, the procedures for making such an appeal, and the binding nature and 
effect of such an appeal."12 

There are several additional rules of statutory construction that must be applied to this matter. 
Obviously, the primary goal of statutory construction is to ascertain and give effect to legislative 
intent.13 "[T]he plain, obvious, and rational meaning of a statute is always to be preferred to any 
curious, narrow, or strained construction."14 "‘The manifest intention of the legislature, clearly 
disclosed by its language, must be applied.’"15 "‘" [T]ake the words as written"’ … and give them 
their plain meaning."16 In addition, statutes should not be construed to frustrate their purpose.17 
Finally, statutes are to be read as a whole rather than in isolated parts.18 

The entire statutory scheme in Article 1.2 pertaining to review of health care service 
determinations is, in my view, clearly designed for the benefit of the covered person. I am also of 
the view that the appeals process in Article 1.2 has clearly been designed to be undertaken "by 
the provider on behalf of the covered person."19 Therefore, I must conclude that health care 
providers have no authority to appeal, on their own behalf, final adverse decisions involving cases 
of retrospective utilization review denials. 
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