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Provision in subdivision ordinance prescribing minimum time period
lot must be in existence prior to its subdivision is more expansive than
is permitted by subdivision enabling statutes and is void and
unenforceable.
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October 13, 2000

You ask whether a locality may include in its subdivision ordinance a
provision allowing the subdivision of a lot only if the lot was in existence
on September 30, 1995, or has been in existence a minimum of five
calendar years.

Section 15.2-2240 of the Code of Virginia authorizes "[t]he governing
body of every locality [to] adopt an ordinance" regulating the subdivision
and development of land "to assure the orderly subdivision of land and its
development.” Section 15.2-2241 contains mandatory provisions to be
included in such subdivision ordinance, and § 15.2-2242 sets forth
optional provisions which may be included in such subdivision ordinance.

The powers of local governing bodies in the Commonwealth are limited to
those "conferred expressly or by necessary implication."* "“This
[principle] is a corollary to Dillon’s Rule that municipal corporations have
only those powers expressly granted, those necessarily or fairly implied
therefrom, and those that are essential and indispensable.”? Any doubt as
to the existence of a power must be resolved against the locality.’
Accordingly, because local governments are creatures of the
Commonwealth and thus subordinate, they possess only those powers that
the General Assembly has conferred upon them.*

Subdivision ordinances are enacted pursuant to the delegation of the police
power of the Commonwealth to the locality.” As noted in § 15.2-2240, the
purpose of a subdivision ordinance is to assure the orderly subdivision and
development of land. "Provisions in a local subdivision ordinance,
however, must derive power from an authorization from the General
Assembly."® Thus, a local governing body "does not have unfettered
discretion when deciding what matters it may include in its subdivision



ordinance. Rather, [it] must include those requisites which are mandated in
Code § 15.2-2241 and may, at [its] discretion, include the optional
provisions of a subdivision ordinance contained in Code § 15.2-2242.""

It is my opinion that the General Assembly does not authorize the
enactment of the requirement in issue. "Authority for requirements
imposed on land subdividers and developers must be found in the
subdivision enabling statutes and may not be implied from other more
general grants of local powers."® Neither § 15.2-2241 nor § 15.2-2242
authorizes a governing body to enact provisions in a subdivision ordinance
prescribing a minimum time period for a lot to be in existence prior to
being subdivided.® Thus, such an ordinance is more expansive than is
permitted pursuant to these statutes.’® Accordingly, a provision in a
subdivision ordinance allowing the subdivision of a lot only if the lot has
been in existence for a minimum period of time is, in my opinion, void
and unenforceable.™
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