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ADMINISTRATION OF GOVERNMENT: VIRGINIA FREEDOM OF
INFORMATION ACT.

Town may appropriate public funds to support local business
and civic association’s annual Regatta, but may not contribute
in-kind services of town employees to assist in setting up
Regatta and loan of town-owned equipment. No statute
requires town to obtain and examine governing documents of
organizations to which it makes contributions. Association is
not "public body" under Act; documents of Association are
not subject to Act’s public records disclosure requirements.
Attorney General declines to comment regarding obligation of
town manager to take action in response to citizen complaint
regarding alleged improper action by town council or mayor.
Authority of town to make cash contribution to Central
Accomack Little League.

Mr. David W. Rowan
Town Attorney for the Town of Onancock
March 27, 2002

Issue Presented

You ask several questions regarding the authority of the Town of
Onancock to contribute in-kind resources and monetary donations
to nonprofit organizations.

Response

It is my opinion that the town may not contribute in-kind resources
to a nonprofit organization. The town may, however, appropriate
public funds, personal property or real estate to a nonprofit
organization. You ask additional questions that are dependant upon
this response. Those answers are outlined in the "Discussion”
section below.

Facts

You relate that the Onancock Business and Civic Association
("Association") is incorporated as a Virginia non-stock, nonprofit
corporation. The Association’s bylaws explain that the purpose and
object of the Association is to increase the success of the town



business community, both collectively and as individual businesses,
in order to enhance the quality of life in the town." You advise that
the Association is not designated as an organization exempt from
federal taxation.”? The preamble to the Association’s bylaws
provides, in part:

Our agenda focuses on issues directly affecting the
[town] community. This entails the development of
structures to improve business owner
communications, to work on retail promotions, to
affect local legislative issues as a group, to network
education and training of business owners and their
employees, to affect group savings in benefits and
advertising, and to provide accountability in
association finances.

You advise further that membership in the Association is voluntary,
open to both residents and non-residents of the town, and that the
organization has no official connection with the town government.
You relate that the mayor and two members of the town council
either are or have been members of the Association.

You state that, prior to the 2000 mayoral and council elections, the
Association held a candidates’ forum. In addition, the treasurer of
the Association held a gathering at her home for several electoral
candidates and gave them bracelets as gifts. You advise that both
the Association’s treasurer and the Association deny that the
gathering and gifts were sponsored or paid by the Association.

You also relate that the Association holds an annual "Regatta" at
the town’s wharf facilities and at other locations within the town.
The Regatta is a festival designed to attract boaters and others to
the town. Numerous activities, entertainment and informational
displays are available to the public at the Regatta. You advise that,
although the primary purpose of the Regatta is not to raise funds,
the Association has donated excess income generated by the
Regatta, after the payment of expenses, to a community, charitable
or nonprofit organization chosen by the Association. You explain
that the town has no formal role in the organization of the Regatta
nor input into the Association’s choice of a beneficiary.

You also advise that, at a regular meeting of the town council on
August 28, 2000, the council voted to donate in-kind support to the
Association’s Regatta. Specifically, several town employees
assisted in the setup of the Regatta and the loan of town-owned
equipment to the Association. The mayor broke the council’s tie



vote by voting in favor of the donation. The Association reimbursed
the town for its in-kind services totaling $431.64.

Finally, you advise that several town citizens challenge the
propriety of the donation of in-kind support to the Association for
the Regatta, and question whether the public has a right under The
Virginia Freedom of Information Act to obtain copies of the
Association’s governing documents, minutes and other internal
documents in light of the town’s contributions. You relate that the
citizens have inquired regarding whether the town is obligated to
obtain and review the governing documents of any organization to
which it makes a contribution.

Applicable Authorities and Discussion

1. You first ask whether the Town of Onancock may contribute in-
kind support to the Association for the Regatta.

The Dillon Rule of strict construction provides that local
governments "have only those powers that are expressly granted,
those necessarily or fairly implied from expressly granted powers,
and those that are essential and indispensable." Article 1V, § 16 of
the Constitution of Virginia provides that "the General Assembly ...
may ... authorize counties, cities, or towns to make ...
appropriations to any charitable institution or association." Section
15.2-953(A) of the Code of Virginia implements this constitutional
provision and authorizes counties, cities and towns to

make appropriations of public funds, of personal property or of any
real estate to ... any charitable institution or association, located
within their respective limits or outside their limits if such institution
or association provides services to residents of the locality;
however, such institution or association shall not be controlled in
whole or in part by any church or sectarian society. "The
ascertainment of legislative intention involves appraisal of the
subject matter, purposes, objects and effects of the statute, in
addition to its express terms." In addition, under well-accepted
principles of statutory construction, when a statute creates a
specific grant of authority, the authority exists only to the extent
specifically granted in the statute.’ It is further an accepted principle
of statutory interpretation that the mention of one thing in a statute
implies the exclusion of another.® Both the constitutional and
statutory provisions address the "appropriation” of public funds to a
charitable institution or association. Budgets adopted by local
governing bodies are for planning and informative purposes and
are statutorily distinguished from appropriations.” A local governing



body may disburse money only pursuant to an appropriation for a
contemplated expenditure.® Thus, adoption of a budget that
contemplates certain expenditures does not automatically result in
the expenditure of money for that purpose. "[W]here a statute is
expressed in plain and unambiguous terms, whether those terms
are general or limited, the legislature should be intended to mean
what they have plainly expressed, and consequently no room is left
for construction." Both the constitutional and statutory provisions
are clear in permitting appropriations of public funds by local
governing bodies to charitable institutions or associations "located
within their respective limits or outside their limits if such institution
or association provides services to residents of the locality."*°
Consequently, the General Assembly clearly permits the town to
appropriate public funds in support of the Association’s annual
Regatta. The General Assembly, however, has not clearly
authorized localities to provide the type of in-kind support that you
describe. Section 15.2-953(A) authorizes only the appropriation of
"public funds, of personal property or of any real estate," which
does not include the in-kind services you describe. Accordingly, |
must conclude that the express language of § 15.2-953(A) does not
contemplate the contribution of the in-kind services described. | am
of the opinion, therefore, that the town is permitted only to
appropriate public funds, personal property or real estate for such
purpose.

Section 15.2-940 provides that a locality "may, in its discretion,
expend funds from the locally derived revenues of the locality for
the purpose of promoting the resources and advantages of the
locality." Clearly, the described Regatta attracts persons to the
town’s wharf and surrounding facilities, thus promoting the wharf
and area businesses. The clear language of § 15.2-940, however,
permits a locality to expend funds from locally derived revenues for
the promotion of the locality’s resources and advantages. The
provision of the type of in-kind services you describe is not
contemplated by the General Assembly in this regard.
Consequently, it is not possible for me to conclude that the town is
permitted to contribute in-kind services to the Association for the
holding of the annual Regatta.

2. Because the Town of Onancock may appropriate public funds,
you ask whether the town is required to obtain and examine the
governing documents of organizations to which it makes
contributions pursuant to § 15.2-953.

The power of a governing body to expend funds is limited to those
granted in express words, and those necessarily or fairly implied in



the powers expressly granted.** | am unaware of any legislative
requirement that a locality review the governing documents and
internal papers of a charitable organization prior to appropriating
public funds pursuant to 8§ 15.2-953. | am, likewise, unaware of any
legislative requirement that localities concern themselves with the
daily affairs of private foundations prior to such appropriation.** This
is not to suggest, however, that contributions by localities to
foundations may legally be spent irresponsibly.” Such contributions
by a locality exist because of public-spirited donations and publicly
enacted appropriations.** The fiduciary responsibilities of undivided
loyalty and prudent management are imposed by law on the
trustees and custodians of such funds so as to safeguard the public
interest at stake.™ | can, however, find no statute that requires the
town to obtain and examine the governing documents of
organizations to which it makes contributions pursuant to § 15.2-
953.

3. Once an organization receives public funds from a locality, you
ask whether the documents of the charitable organization are
subject to the disclosure requirements of The Virginia Freedom of
Information Act* (the "Act").

A 1995 opinion of the Attorney General considers whether a private
corporation receiving public funds for the provision of property,
goods or services is a "public body" subject to the Act.*” The
opinion concludes that the Act does not apply to such private
corporations that are not supported wholly or principally by public
funds.*® Several prior opinions of the Attorney General also
conclude that a variety of organizations that are not governmental
agencies in the traditional sense, but which receive primary support
for their activities from public funds, fall within the Act’s definition of
"public body."* It is not clear from the facts that the Association is
supported wholly or principally by public funds. Therefore, | must
conclude that the Association is not a "public body" as that term is
defined in the Act.

Section 2.2-3701 of the Act broadly defines "public records” to
mean

all writings and recordings that consist of letters,
words or numbers, or their equivalent, set down by
handwriting, typewriting, printing, photostatting,
photography, magnetic impulse, optical or
magnetooptical form, mechanical or electronic
recording or other form of data compilation, however
stored, and regardless of physical form or



characteristics, prepared or owned by, or in the
possession of a public body or its officers, employees
or agents in the transaction of public business.

"Where a statute is unambiguous, the plain meaning is to be
accepted without resort to the rules of statutory interpretation."* All
public records are open for inspection and copying during regular
office hours, unless otherwise specifically provided by law.** The
Act’s definition of "public records" includes "all writings ... that
consist of letters, words or numbers, or their equivalent, set down
..., regardless of physical form or characteristics, prepared or
owned by, or in the possession of a public body."* Since | cannot
conclude that an organization such as the Association is a "public
body" as defined in the Act, | must also conclude that records
generated by the Association are not "public records"” prepared,
owned or possessed by a public body. Consequently, | must also
conclude, based entirely on the facts provided, that the documents
of the Association are not subject to the disclosure requirements of
the Act.

4. You next ask whether the town manager is obligated to take
action in response to a citizen complaint regarding alleged improper
action by the town council or mayor.

Typically, the town manager is under the control of the town
council, and is generally charged with managing the administrative
affairs and work of the town and performing such other duties as
may be required of him. The duties of the position of town manager
must be examined in the context of the town charter and general
statute. I, however, find no statute that governs the duties of a town
manager. Furthermore, the charter for the Town of Onancock is
silent as to the duties and responsibilities of the town manager.*
Accordingly, I am unable to comment regarding the obligation, if
any, of the town manager to take action in response to a citizens’
complaint regarding alleged improper action by the town council or
mayor.

5. Your final inquiry is whether the Town of Onancock has the
statutory authority to make a contribution to the Central Accomack
Little League.

You advise that the Central Accomack Little League is a Little
League baseball organization that operates largely on the baseball
fields located within the town. Furthermore, you explain that
children from both within and without the town participate in the
activities of the Little League. You relate that there are no facts



suggesting that a church or sectarian society controls the Little
League.

Section 15.2-953(B) provides:

Any locality may make gifts and donations of property,
real or personal, or money, to ... nonprofit
recreational associations or organizations; provided
the nonprofit recreational association or organization
is not controlled in whole or in part by any church or
sectarian society.

"The manifest intention of the legislature, clearly disclosed by its
language, must be applied."** For the purposes of responding to
this inquiry, | shall assume that the Central Accomack Little League
is a nonprofit recreational association. You advise that there is no
evidence indicating that the Little League is controlled in whole or in
part by any church or sectarian society. Accordingly, it is my
opinion that the town may make a cash contribution to the Little
League pursuant to the authority granted in § 15.2-953(B).
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