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CONSTITUTION OF THE UNITED STATES: AMENDMENT I (FREEDOM OF 
SPEECH CLAUSE). 

CONSTITUTION OF VIRGINIA: BILL OF RIGHTS (FREEDOM OF SPEECH). 

Fairfax County Public Schools instruction prohibiting principals and other 
staff members from speaking at private baccalaureate events as private 
citizens violates First Amendment rights of free speech. 

The Honorable L. Scott Lingamfelter 
Member, House of Delegates 
July 11, 2005 

Issue Presented 

You ask whether it is constitutional for Fairfax County Public Schools to instruct 
principals and other staff members that they may attend, but not speak at 
baccalaureate events, regardless of whether such events are held on school 
property or elsewhere. 

Response 

It is my opinion that the Fairfax County Public Schools instruction prohibiting 
principals and other staff members from speaking at private baccalaureate 
events is constitutionally unwarranted and would be a violation of their First 
Amendment rights of free speech as private citizens. 

Background 

You enclose with your request a document from the Fairfax County Public 
Schools entitled "Guidance Regarding Baccalaureates in Schools"1 ("Fairfax 
guidance document"), which states that "[p]rincipals and other staff members 
may not be speakers at a baccalaureate, regardless of whether it is held at the 
school or elsewhere. If principals and staff wish to attend as individuals, they may 
do so." A May 18, 2005 memo2 from the Office of the Superintendent for the 
Fairfax County Public Schools ("Superintendent memo"), states, in relevant part, 
the rationale for the ban: 

Under the Constitution of the United States, … Fairfax County 
Public Schools ha[ve] an obligation to maintain separation 
between church and state. Because teachers and administrators 
are highly visible representatives of the school, their speaking at 
a baccalaureate service—which typically includes religious 
elements—can be misconstrued. 

In an apparent response to concerns that a school employee speech ban at 
baccalaureates raises constitutional problems, the Superintendent memo 
continues: 



The school division recognizes that, this late in the year, it is 
difficult for some school communities to change baccalaureate 
plans and is working on a case by case basis to find workable 
solutions that will allow teachers to speak as private citizens. 

Applicable Law and Discussion 

1. The United States Constitution 

The First Amendment to the Constitution of the United States provides that 
"[c]ongress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to assemble[.]" The First Amendment 
embodies fundamental restraints on the power of government. Under the 
Fourteenth Amendment, these restraints apply not only to the laws of Congress, 
but also to the policies, practices and decisions of state and local government,3 
which would include public school officials, administrators and teachers entrusted 
with our public school system. 

2. Constitution of Virginia 

Article I, § 16 of the Constitution of Virginia also guarantees the free exercise of 
religion and a corresponding prohibition on state and local government from 
becoming entangled in religious affairs: 

That religion or the duty which we owe to our Creator, and the 
manner of discharging it, can be directed only by reason and 
conviction, not by force or violence; and, therefore, all men are 
equally entitled to the free exercise of religion …. No man shall 
be compelled to frequent or support any religious worship, place, 
or ministry whatsoever …, nor shall otherwise suffer on account 
of his religious opinions or belief; but all men shall be free to 
profess and by argument to maintain their opinions in matters of 
religion …. And the General Assembly shall not prescribe any 
religious test whatever, or confer any peculiar privileges or 
advantages on any sect or denomination, or pass any law 
requiring or authorizing any religious society, or the people of 
any district within this Commonwealth, to levy on themselves or 
others, any tax for the erection or repair of any house of public 
worship, or for the support of any church or ministry; but it shall 
be left free to every person to select his religious instructor, and 
to make for his support such private contract as he shall please. 

3. The State of the Law on Freedom of Religion 

Generally and in the School Context in Particular 

It has become mistaken for fact and as a principle of law that the United States 
Constitution requires the "separation of church and state." Such presumptions 
are incorrect. The Supreme Court of the United States has clearly stated that 
there is no constitutional requirement for the "separation of church and state," 
"[n]or does the Constitution require complete separation of church and state; it 
affirmatively mandates accommodation, not merely tolerance, of all religions, and 
forbids hostility toward any."4 



Likewise, the popular understanding of the Religion Clause as mandating a "wall 
of separation" is not a correct constitutional standard. The Supreme Court has 
observed: 

The Court has sometimes described the Religion Clauses as 
erecting a "wall" between church and state[.] The concept of a 
"wall" of separation is a useful figure of speech probably deriving 
from views of Thomas Jefferson. The metaphor has served as a 
reminder that the Establishment Clause forbids an established 
church or anything approaching it. But the metaphor itself is not 
a wholly accurate description of the practical aspects of the 
relationship that in fact exists between church and state.[5] 

The Court went on to say: 

No significant segment of our society and no institution within it 
can exist in a vacuum or in total or absolute isolation from all the 
other parts, much less from government. "It has never been 
thought either possible or desirable to enforce a regime of total 
separation …."[6] 

The United States Constitution protects the rights of students to express their 
religious beliefs on school property just like any other group.7 Likewise, the 
Establishment Clause does not prohibit students from organizing a privately 
sponsored baccalaureate service off school grounds.8 The Fairfax guidance 
document9 acknowledges that such events are wholly voluntary and privately 
sponsored. Nevertheless, both the Fairfax guidance document and the 
Superintendent memo10 bar any school employee from speaking at 
baccalaureates for fear that any speech by such public employees may be 
misconstrued. The Fairfax public schools rationale for the ban is, according to the 
Fairfax guidance document, an attempt "to maintain separation between church 
and state." As previously noted, reliance on this oft-quoted phrase is not a proper 
understanding of the freedoms protected by the First Amendment and may lead 
to an infringement of the constitutional rights of students of faith.11 

4. Public Employment Case Law 

The United States Constitution not only protects freedom of religion, but it also 
recognizes that religious expression is a form of free speech protected by the 
First Amendment. It is important that public bodies, including public schools, not 
deny students or teachers of their free speech rights under the guise of 
preventing state endorsement of religion. 

The United States Supreme Court and the Fourth Circuit Court of Appeals, in a 
series of decisions involving the First Amendment rights of public employees, 
continually have cautioned that public bodies must be careful to distinguish 
between speech made in one’s capacity as a public employee and speech made 
in the one’s capacity as a private citizen.12 

The Fourth Circuit has denied qualified immunity to an employer who placed 
conditions on a police officer’s return to work that barred the employee from 
engaging in criticism of the department.13 The Court held that the conditions were 
an overly broad prior restraint that infringed on the employee’s right to freely 



speak in his ordinary citizen capacity and that the right to do so was clear and 
well established in law.14 

In light of this case law, it is my opinion that the school’s blanket prohibition on 
any speech by school employees at a privately sponsored, voluntarily attended 
baccalaureate constitutes an overly broad prior restraint on private citizen speech 
that has yet to occur. Therefore, such prohibition infringes on the liberty of school 
employees to freely express their sentiments in their capacity as citizens.15 

In addition, the Virginia State Board of Education has issued Guidelines 
Concerning Religious Activity in the Public Schools16 ("VSOE Guidelines") that 
directly address the subject of baccalaureates. As the VSOE Guidelines point 
out, no court has ever held that baccalaureates involving minimal involvement of 
school officials violate the Establishment Clause.17 The VSOE Guidelines state 
that "[t]eachers and school administrators may attend the baccalaureate in their 
capacity as private citizens, but should not plan, direct, control or supervise the 
ceremony."18 While the VSOE Guidelines urge schools and school officials to 
avoid any administrative oversight of such events, nothing in the guidelines or 
applicable case law warrants a blanket prohibition on any and all school 
employee speech while attending such events. Just as the VSOE Guidelines 
recognize that school officials may attend baccalaureates in their private citizen 
capacities, so too it is incumbent upon schools to recognize that school 
employees may also speak at baccalaureates in their private citizen capacities. 
In such cases, the state has no legitimate interest in repressing the speech of 
private individuals, even if their speech touches upon religious themes.19 

Fairfax Schools’ blanket gag rule on school employee speech at voluntary, 
privately sponsored baccalaureate events is likely to be held unconstitutional by 
a court. 

Conclusion 

Accordingly, it is my opinion that the Fairfax County Public Schools instruction 
prohibiting principals and other staff members from speaking at private 
baccalaureate events is constitutionally unwarranted and would be a violation of 
their First Amendment rights of free speech as private citizens. 
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